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Fited in The District Court
LM of Travis County, Texas
NOV 06 2007
NO. D-1-GN-86-006213 A /0227 8.
Amalia Rodrigtiez-Med d oz, Clerk
VISTA COMMUNITY MEDICAT, § IN THE DISTRICT COURT
CENTER, LLP d/bv/a VISTA MEDICAL §
CENTER HOSPITAL, §
§
Plaintiff §
§ _
Vs. § OF TRAVIS COUNTY, TEXAS
, §
- TEXAS MUTUAL INSURANCE $
. COMPANY and THE DIVISION OF §
WORKER’S COMPENSATION, §
: §
Defendants § 353%° JUDICIAL DISTRICT
ZENITH INSURANCE COMPANY § BN THE DISTRICT COURT
Inteyvenor-Counterclaimant §
_ §
Vs. §
§
IEXAS DEPARTMENTI OF INSURANCE, § Y
DIVISION OF WORKERS? § OF TRAVIS COUNTY, TEXAS
COMPENSATION ffk/a TEXAS §
WORKERS’ COMPENSATION §
- COMMISSION, ALBERT BETTS, IN HIS §
OFFICAL CAPACITY AS §
COMMISSIONER OF THE DIVISION, the  §
STATE OFFICE OF ADMINISTRATIVE § 353RD JUDICIAL DISTRICT
HEARINGS, and SHEILA BAILEY §
TAYLOR, IN HER OFFICIAY. CAPACITY §
AS CHIEF ADMINISTRATIVE LAW §
- TUBGE : §
FINAL JUDGMENT

On September -4‘--5, 2007 came on to be heard the above entitled an_d numbered cause.

The following parties and their counsel appeared and announced ready for frial on the merits:

Vista Community Medical Center dib/a Vista Medical Center Hospital (Plaintiff), Chyistus

Health Gulif Coast (Intervenor-Plaitiff), Texas Mutual Insurance Company (Defendant-

FiNAL JUDGMENT
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Counterclaimant), Texas Department of Insurance, Division of Workers® Compensation
(Defendant), Zenith Insurance Company, Liberty Mutual nsurance Company, Zurich American
Insurance Compiany, the State Office of Risk Management (Intervenors-Counterplaintiffs), and
the State Office of Administrative Hearings (Counter-Defendant),

No jury was demanded.

The Court proceeded to hear, weigh and consider the evidence and to receive and
consider post trial briefs, and on October 16, 2007, the Court heard the parties’ oral arguments.
After hearing and considering the evidence, briefs and arguments, the Court has defermined that
2 judgment should be entered as follows:

IT IS ORDERED, ADJUGED AND DECREED as follows:
I The Court declares that the stop-loss reimbursement methodology of the Acute

Care Inpatient Hospital Fee Guideline found at 28 Texas Admiuistxaﬁv.e Code § 134 401(c)(6)
requires only that a provider prove that its total audited charges exceed $40,000 in order for the
stop-loss reimbursement methodology to apply; there is no additional requirement that a provider

prove that the admission was unusually costly, or unusually extensive in order for the stop-loss

reimbursement methodology to apply.

2 The Court declares that the Staff Report that was admitted into evidence as Vista
Exhibit ¢ and Joint Exhibit 4 is an administrative rule as defined in Tex. Gov't Code §
2001.003(6) and is invalid and voidable becanse it was not adopted in substantial compliance

with Tex. Gov’t Code § 2001.0225 through Tex. Gov’t Code § 2001034,
3. Instead of remanding the rule to the Division under Fex. Gov't Code § 2001.040

to allow a reasonablé time for the Division to either revise or readopt the rule through established

procedures, the Cowmt finds good cause to immediately invalidate the Staff Réport because the

FmvalL FUDGMENT PAGE2
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Céurt holds that, absent the addition of objective criteria, the phrases “unusually costly” and
“unusually extensive™ as used hy the Divisian ate 50 vague and uncertain that their vse in
determining whether the stop-loss reimbursement methodology applies would be arbitrary.

4, The Court declares that when determining whether payment is due under 28 Tex.
Admin. Code § 134.401(c)(6), a carrier is authorized to audit all hospital charges in accordance
with applcable Division retrospective review rules, and is not Hmited to auditing for the
deductions as described in 28 Tex. Admin, Code § 134 A0HeKE)ANY).

3. The Court declares that under 28 Tex. Admin. Code § 134 401(c)(6), a carrier is
not authorized to reduce the provider’s usual and customary charges for implantables, orthotics
and prosthetics to cost plus 10% in determining whether the stop-loss reimbursement

methodology applies or for reimbursement purposes.

IT IS FURTHER ORDERED that each party and intervenor shall bear its own costs of
cowt, attomeys’. fees aud other expenses in this action. :

IT IS FURTHER ORDERED I'HAT any relief soug_ht or requested by any party which
is not specifically gtanted by this judgment is denied. This judgment finally disposes of all
patties and claims and is appealable, This judgment is intended to be a Final Judgment.

SIGNED on this_{ _ day of Noverber, 2007,

gt A. Ceapers B
ARET A. COOPER
Tudge? 353" Tudieial District Court

FNAL JUDGMENT PAGES
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APPROVED AS TO FORM:

David F. Bragg ) 20

State Bar No 0285 7300

Law Offices of David F. Biagg, P.C.
823 Congress Avenne, Suite 11060
Austin, Texas 78701

Telephone: 512.474 5573
Telecopier: 512.474,5580

Eric C. Carter
State Bar No. 03904500

The Carter Law Firm

807 Brazos Street, Suite 901
Austin, Texas 78701
{512) 494-8900
FAX: (5113 494 8901

Atiorneyy for

Nicholas Canadg7, IL. - /
State Bar No. 00790072 -
Assistant Attorney General (___ -----

Administrative Law Division

P.O. Box 12548, Capitol Station

Austin, Texas 787112548

FAX: (512)474-1062

Attorneys for the Texas Department of Insurance, Division of
Workers’ Compensation

P. M. Schenkkan :

State Bar No. 17741500

Graves, Dougherty, Hearon & Moody, P.C.

P.O.Box 98

Austin, Texas 78767-0098

FAX:(512) 480-5840 o
Attorneys for Texas Mutual Insurance Company {
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David F. Bragg _
State Bar No. 02857300

Eaw Offices of David F. Bragg, P.C.
823 Congress Avenue, Suite 1100
Anstin, Texas 78701

Telephone: 512.474.5573
Telecopier: 512 474 5580

Bric C. Carter
State Bar No. 03904500
The Carter Law Firm
807 Brazos Street, Suite 901
Austin, Texas 78701
(512) 494-8900
FAX: (512) 494-8901
Attorneys for Vista Medical Center Hospital

Nicholas Canaday, IIT

State Bar No. 00790072

Aasigtant Attorney General

Administrative Law Division

P. O. Box 12548, Capitol Station

Austin, Texas 78711-2548

FAX: (512) 474-1062

Attorneys ﬁ:r tﬁe‘ Texzzs Deparmzem of Dusurance, Division of
~2Co

State Ba: No 27741500

Graves, Dougherty, Hmn & Moody, P.C.
P.O.Box 9%

Austin, Texas 78767-0098

FAX: (512) 480-5840

Attorneys for Texas Mutuil Insurance Company
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Stone Loughtin & Swanson, LLP
P, O. Box 30111

Austin, Texas 78755

(512} 343-1300

FAX: (§12Y 3431385

J. Stephen Ravel

State Bar No. 16584875

Ketly Hart & Hallman, LLP

301 Congrass Avenue, Suijte 2000
Anstin, Texzs 78701

(512} 495-6400

FAX: (512) 4556401 )
Attorneys for Zenith Insurance Cormpany

Kevin Molima

Stare Bar No.

Assistant Attomey Geaeral

Fort Litigation Divisien

P. 0. Box 12548

Austin, Texas 78711

(512) 4750140

FAX: (512) 4632224

Attorneys for State Office of Risk Managentent

PAGES

1348
ZB/Z6 394 : : 2316
SHIVINS NI HEO0T SNOLS SEETEPEZIS ' EBIET  Z@2Z/18/11



"y

J

James M. Loughlin

State Bar No. 00795489

Stone Loughlin & Swansor, LLP
P. . Box 30111

Austin, Texas 78755

(512) 343-1300

FAX: (512) 343-1385

-~

I Stephen Ravel
State Bar No. 16584975

Kelly Hart & Hallman, LLP

301 Congress Avenue, Suite 2000
Aunstin, Texas 78701

(512) 495-6400

FAX: (512} 495-6401

Attorneys for Zenith Frsurance Company

Kevin Molina

State Bar No.

Assistant Attorney General

Tort Litigation Division

P. C. Box 12548

Austin, Texas 78711

(512) 475-0140

FAX: (512)463-2224 _
Avtorneys for State Office of Risk Management
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James M, Loughlin

State Bar No, G0795484

Stoue Loughlin & Swenson, LLP
P. Q. Box 30111

Austin, Texay 78755

{512) 3431300

FAX: (512) 343-1385

I, Stephon Ravel

State Bar No, 16584974

Kelly Hart & Haliman, LLP

301 Congreas Avenus, Suite 2000
Augtiny, Texas 78701

(512) 495-6400

FAX: (512) 495.-640]

Attorreys for Zanith Insurancs Company

Kevin Molinz

State Bar No. 24041505

Assistant Attomey Geneal

Tort Litigation Divisior:

P.O. Box 12348

Austin, Texas 78711

(512) 4758140 .

FAX: (512) 453-2224

Altorneys for Stute Offize of Risk Mancgemens
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' No. 08618450
Hollaway & Gumbert
3761 Kirby Drive, Suite 1288
Houston, Texas 77098
{713) 5427900
FAX: (713) 942-8530
Aitorneys for Christus Health Gulf Coast

Robart F. Josey
State Bar No, 00796853

Hanma & Plant, LLP

Thie Littiefeld Building

106 Hast Sixth Street, Suite 600

Austin, Texas 78761

(512} 472-7700

FAXC (512) 4720205

Attornays for Liberty Mutuza! Insurance Company

Paul L. Kelley
State Bar No. 00796857

Lew Offices of Pauf Kalley

9600 Escarpmient Blvd, Sumite 743-74

Austin; Texas 78749

€512) 651-9501

FAX: (512) 691-9509

Attorney for Zurick American Insurance Comparny
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Jamies G. Gumbert

Stafe Bar Ne. 08618430

Hollaway & Gumbert

3701 Kirhy Drive, Suite 1238

Houston, Texas 77098

{7133 942-7900

FAX: (713) §42 8530

Attorneys for Christus Health Gulf Coast
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g
Ko
StateHar No. 00796853
Hanma & Phut: LER—
The Littlefield Building
106 East Sixth Streer, Suite 600
Austin, Texas 78701
(S12y472- 7700
FAX: (512) 472-0205
Attorneys for Liberty Mutugl Insurance Company

Paul L. Kellay

State Bar No, 00794867

Law Offices of Paul Kelley

9600 Escarpaent Blvd,, Suits 745-74

Austin, Texag 78749

(512) 651-9501

FAX: (512) 691-9500

Attorney for Zurich Amerfean Insurance Company
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Jemes G. Gumbert

State Ber No. 08618450

Hollaway & Gurbert

3701 Kizby Drive, Suite 1288

Houston, Texas 77098

{713} 3427900

FAX: (713) 942.8530

Attorneys for Christus Health Gulf Coast

" RobestF, Josey
State Bar No. D0796853
Hanpa & Plaut, LLP
The Littlefiekd Building
106 East Sixth Street, Scite 600
Austin, Texas 78701
(512) 472-7700
FAX: (512) 472-0205
Attorneys for Liberty Miutual Fsurgnce Comparny

State Bar No. 00796867

Law Offices of Paul Kelley

9604 Hscarpment Blvd,, Suite 745-74

Austin, Texas 78749

£512) 691-9501

FAX: (512) 691-9509

Attorney jor Zurich American Insurance Company
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STOP-LOSS LEGAL ISSUES CONSOLIDATED DOCKET
SOAH DOCKET NO, 453-03-1487.M4 (LEAD DOCKET)
(I'WCC MR NO. M4-02-3850-01)

HARTFORD CASUALTY INSURANCE § BEFORE THE STATE OFFICE
COMPANY, §
Petitioner §
§ OF
V. §
§
VISTA HEALTHCARE, INC,, §
Respondent § ADMINISTRATIVE HEARINGS

CONSOLIDATED ORDER NO. 4
MEMORIALIZING PREHEARING CONFERENCE AND
ISSUING BRIEFING OUTLINE

At9:00 am. on Tune 28, 2006, the Fn Banc Panel (Panel) convened a prehearing conference
to consider the request of certain parties to allow the introduction of evidence into these proceedings

and other preliminary issues raised by the parties. The prehearing confercnce adjourned at

12:45 p.an.
A, After hearing the arguments of the parties and considering their pleadings, the Panel makes
the following decisions:
1. The briefing outline attached as Appendix A is the bricfing outline to be followed by
the parties. :
2. A new briefing schedule is set forth in Attachment B to this Order. Partics may

submit briefs individually or jointly. The initial briefs will be limited to 50O pages,
exelusive of the table of contents, rule appendices and case appendices. Reply briefs
will be hmited to 25 bages, exclusive of the table of contents, rule appendices and
case appendices. All filings shall comply with the requirements of Consolidated
Order No. 1 Failure ta comply with the filing requirements may rcsult in the SOAH
docketing office rejecting the filing.

The parties may proceed with supplementing the depositions of David Martinez and
Allen C. McDonald, Jr. The Martinez and McDonald depositions are admitted
conditioned npon submission of the depositions, as supplemented, by 5:00 pm. on
August 22, 2006, and subject to objections filed by that date, All other discovery

remains ABATED.

w

=S
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SOAH STOP-LOSS LEGAL ISSUES DOCKE]X CONSOLTDATED ORDER NO. 4 PACE >
DOCKLETY NO. 453-03-1487. M4(LEAD DOCKED)

The following tenders of evidence are denied:

1. Iranscript of Hearing Regarding Threshold Legal Issues in Vista Consolidated
Docket (ALT Ramos, May 6, 2005—excerpts regarding testimony of Ron T Luke,
1D, Ph.D., and Nicholas Tsourmas, M.D.

2. Video excerpts fiom a May 7, 2004 surgery performed by Nicholas Tsonrmas, M3
and his curriculum vitae,

3. The October 11, 2004 deposition of Jira E, Bryant, J1., RN,

4. The February 25, 2005 deposition of Janet Cheng,

5. The February 25, 2005 deposition of TJean Wincher.

6. The April 12, 2005 Report by Research & Planping Consultants, [P,

Tlte Panel officially notices for the purpose of admitting into evidence:

1. All written decisions of the Texas Workers® Compensation Commission
(Commission)' Medical Review Division reselving fee disputes between parties as
to the application, if any, of the Stop-Loss exception to the Acute Care Hospital Fee
Guideline (ACHFG) .

2. Texas Register: 16 Tex. Reg. 3569 (1991) (emerg. rulc 28 TEX. ADMIN. CODE
§ 134.400); 16 Tex. Reg. 3868 (1991) (withdrawal of emergency effectiveness ofrulc
28 TEX. ADMIN. CODE § 134.400); 17 Tex. Reg. 2246 (1992) (prop. new rule 28 TEX.
ADMIN. CODE § 134 .400): 17 Tex. Reg. 4949 (1992) (adopted 28 TEX. ADMIN. CODE
§ 134.400); 21 Tex. Reg. 6939 (1996) (prop. repeal of 28 TEX. ADMIN. CODE
§ 134400 and prop. new 28 IEX, ADMIN. CODE § 134.401); 22 Tex. Reg. 1309
(1997) (withdraw prop repeal of 28 TEX. ApMIN. CODE § 134.400 and prop.
adoption of 28 TEX. ADMIN. CODE § 134.401); 22 Tex. Reg. 1579 (1997) (prop. new
28 TEX. ADMIN. CODE § 134.401 and prop. repeal of 28 TEX. ADMIN. CODE
§ 134400); and 22 Tex. Reg. 6264 (1997) (adoption of 28 TEX, ADMIN. CODE
§ 134 401 and the repeal of 28 TEX, ADMIN, CODE § 134.400).

3. SOAH Decision and Orders: 453-97-0625 (1998 - ALJ C. Hayes); 453-00-2052
(2001 -A1TG. Cunningham); 453-01-1612 (2001 - ALJ G. Cunningham); 453-02-
1614 (2002 - ALYS Marshall); 453-03-0910 (2003 - ALTK. Sullivan); 453-03-1233
(2003-ALYT. Walston); 453-03-1626 (2003- AT TW. Harvel); 453-03-1628 (2003 -

! Effective Scptember 1, 2005. the Texas Workers® Compensation Commission became the Texas Department

of Instrance, Division of Workers® Compensation (colectively Conmunissicn)

07/07/06 FRI 16:14 [IX/RX NO 8210]
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SOAH STOP-LOSS LEGAL ISSUES DOCKET CONSOLIDATED ORDER NO, 4 PAGE 3
DOCKET NO 453-03-1487.M4(LEAD DOCKET)

ALJ'S. Rivas); 453-03-3120 (2003 - ALT H. Seitzman); 453-03-358] (2004 - ALY
B. Zikauckas); 453-04-3600 (2004 - ALJ C. Church); 453-04-4223 (2004 - AL o
Card); 453-04-4338 (2004 - ALJ T. Walston); 453-04-4455 (2004 - ALT G Elkins);
453-04-5367 (2005 - ALT T Walston); and 453-04-8285 (2005 - ALJE. Zukauckas).

4. All opinions of the district and appellate courts of the state addressing the ACHFG
and the application, if any, of the Stop-Loss exception.

5. The rules of the Cormmission as promulgated in the Texas Administrative Code,

6. The video excerpts from the Commission’s public meetings of January 20, 2005 and

February 17, 2005.
All relief not expressly granted herein is DENTED.
SO ORDERED.

SIGNED July 7, 2006.

Ortrizes O E

CATHERINE C. EGAN (/
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

07707708 FRI 16:14 {IX/RX NO €21¢]



. i i
07/07/06 FRT 15:20 FAX( 475 4994 SOAH @oo

SOAH STOP-LOSS LEGAL TSSUES DOCKET CONSOLIDATED ORDER NO. 4 : PAGE 4
DOCKETY NO, 453-03-1487.M4(LEAD DOCKET)

APPENDIX A
REVISED STOP-LOSS EN BANC PANEL ISSUES BRIEFING OUTLINE

I. Eligible Items

ISSUE 1: How is the $40,000 Stop-Loss Threshold calculated? Are all eligible items included
m the calculation of the $40,000 Stop-Loss Threshold or are items listed in 28 TAC
§ 134.401(c)(4) excluded in their entirety from the calculation? If included, how are
the dollar amounts of 28 TAC § 134 401(c)(4) items calculated?

II. Reimbiirsement Rate

ISSUE 2: Ifan admission is eligible for Stop-Loss payment, is reimbursernient at 73%, or are the
items listed in 28 TAC § 134 401(c)(4) reimbursed other than at 75% of eligible

amounts? If reimbursement for 28 TAC § 134.401(c)(4) is not at 75% of eligible
amounts, how is refmbursement calculated?

ITY. Audit

ISSUE 3A:  If a Carrier fails to audit the Hospital’s charges in the madyer required by the
Commission’s audit rules, may it subsequently challenge the hespital’s charges?

ISSUE 3B:  Is a carrier’s audit limited to the scope of 28 TAC § 134.401(cH6)}A)(V) or may it
audit as per 28 TAC § 134.401(bY(2)(C)?

IV.  Effect of 28 TAC § 134.401(c)(6)

ISSUE 4: If the total eligible amounts are in excess of $40,000, does that by itself establish
cligibility for applying 28 TAC § 134.401(c)(6) and thereby satisfy the unusually
costly/ unusually extensive languagein therule? O, is there an additional requirement
that any or all of the services also be unusually costly and unusually extensive? Ifthe
latter, must each service be unusually costly and unusnally extensive or does the rule

- require that only one service be unusually costly or extensive?

V. Staff Report
ISSUE s: What is the effect of the February 17, 2005 Staff Report?

ISSUE 5A(1): Ts the February 17, 2005 Staff Report consistent with 28 TAC § 134.401(c)(6) (the
Stop-Loss Rule)? If the February 17, 2005 Staff Report is not consistent with the
Commission’s Stop-Loss Rule, what is the effect of the February 17, 2005 Staff

Report?

ISSUE5A(2): IstheF ebruary 17, 2005 Staff Report consistent with the Commission’s interpretation
of'its Stop-Loss Rule, as set forth in, but not limited to, 21 Tex. Reg. 6939-6945
(July 26, 1996); 22 Tex. Reg. 1579-1596 (February 11, 1957); and 22 Tox Reg. 6264-
6308 (Yuly 4, 1997) and the Commission’s written decisions issued by its Medical
Review Division? If the February 17, 2005 Staff Report is not cansistent with the
Commission’s interpretation ofits Stop-Loss Rule, what is the effect of the February

17, 2005 Staff Report?

07/07/06 FRI 16:14 [TIX/RX NO g210]
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DOCKET NO. 453-03-1487.M4(LEAD DOCKET)

AYTACHMENT B
PROPOSED SCHEDULE

DEADLINE ITEM
Partties” Comments to Schedule

Initial Briefs to be Filed at SOAH and Received
by Parties

Reply Briefs to be Filed at SOAH and Received
by Parties

Oral Arginnent Before En Bane Panel

DATE
Noon on Friday, Tuly 14, 2006,

Friday, October 6, 2006, by 5:00
P

Friday, October 20, 2006, hy
5:00pm.

Friday, November 3, 2006, at
10:00 a.m.
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Texas Mutual Insurance Company’s Comments on Proposed
Repeal of the 1997 Hospital Fee Guideline — 28 TEX. ADMIN. CODE § 134 401

Explain the Reasons for and Effect of Repeal of § 134.401 More Fully and Specifically

Texas Mutual urges the Division in its order of repeal to:

| (D explain the reasons for repeal in more detail than in the notice of proposed repeal,

and
(2) explain the effect of repeal on pending fee disputes more specifically.

Explaining its reasons and the effect of repeal more fully will help the Division put the stop-loss
exception debacle behind the Division, the hospitals, the carriers, and the courts.

If the Division fails to explain the reasons for and effect of repeal more fully, the Division will
invite additional litigation.

Texas Mutual wrges the Division to incorporate the substance of the following explanations into
its final order of repeal.

Reasons for Repeal of the 1997 Hospital Fee Rule:

The Division’s notice of proposed repeal states that: “Section 134.401 no longer meets the needs
of the workers' compensation system. Since section 134 401 will no longer be needed after
March 1, 2008, the Division proposes the repeal of section 134401 33 Tex. Reg. 1487 (Feb.

22, 2008).

1. The Division should mere fully explain how repeal of the 1997 hospltal fee rule is
authorized or required by the Labor Code.

- Repeal of a rule is rulemaking. In rulemaking, a Texas agency is requited to supply a reasoned
justification that must include “a concise restatement of the particular statutory provisions under
which the rule is adopted and of how the agency interprets the provisions as authorizing or
requiring the rule” TEX. GOV’'T CODE § 2001 033(a)(2). The Division should more fully
explain how repeal of the 1997 hospital fee rule is authorized or required by the Labor Code.
Several reasons the Division can properly use in its explanation follow.

The 1997 rule is not Medicare-based — Effective as of 2002, Labor Code § 413.011 has required
that Texas workers’ compensation healthcare fee rules follow standardized Medicare
reimbursement methodologies, models and relative weights and values. The 1997 hospital fee
rule does not in any way track Medicare reimbursement methodologies, models and relative

values for hospital inpatient services.

The 1997 hospital inpatient fee rule’s standard payment methodology is per diem, with three
levels for medical admissions, surgical admissions, and ICU/CCU, set in 1997. Medicare’s

Page 1 of 5




hospital inpatient reimbursement methodology provides cost-based reimbursement for each of
numerous “diagnostic-related groups” of procedures, and the relative values of different
procedures are determined using extremely detailed and current full cost information.

The 1997 hospital fee rule’s “outlier” case payment method is the stop-loss exception. It does
not tie outlier payments to hospital costs in outlier cases. Medicare’s outlier payment method

does tie outlier payments to outlier costs.

For admissions occurting on or after March 1, 2008, the Division adopted a new rule, 28 TEX.
ADMIN. CODE § 134403, which does comply with the Medicare-based reimbursement
methodologies and relative value requirements of Labor Code § 413.011. But this new 1ule does
nothing to cure the failure to have a Medicare-based rule in effect for admissions since 2002 and
before Maich 1, 2008 Division data indicate that there are more than 1400 pending fee disputes

concerning such admissions.

The 1997 hospital fee rule does not achieve effective medical cost control — The agency must
also supply a reasoned justification for a rule, including a repeal, that states the “factual basis for
the rule as adopted which demonstrates a rational connection between the factual basis for the
rule and the rule as adopted,” and “demonstrates in a relatively clear and logical fashion that the
rule as adopted is a reasonable means to a legitimate objective” under the controlling statute.
TEX. GOov'T CoDpE §§ 2001 033(a)(1)(B) and 2001.035(c). To ensure against a challenge to the
repeal, the Division should mote fully explain the ties between the facts and the statutory
objectives of healthcare fee rules. Several explanations the Division can properly use follow.

Labor Code § 413.011 1equires that Texas wotkers’ compensation healthcare fee rules ensure
effective medical cost control. Since at least 2005 the Division has recognized that the stop-loss
exception, if it only requires total audited charges exceeding $40,000, is not a reasonable means
to this statutory objective. On February 17, 2005, the Division released and implemented its
Staff Report on “Agency Interpretation and Application of the Hospltal Stop-Loss

Relmbu:rsement Method (Rule 134 401).”

The Staff Report noted that the stop-loss exception was from the beginning intended “to be used
for ‘unusually costly services’ in admissions that involve ‘unusually extensive services,”” and

that it set a threshold of $40,000 in total audited charges.

The Staft Report recognized that at least as early as 2004 the $40,000 threshold no longer
achieved effective medical cost control. “When the Commission initially adopted this rule,
approximately 3% of workets’ compensation hospitals stays met the threshold of $40,000. The
charges associated with these hospital stays represented 17% of all billed hospital inpatient
charges (excluding trauma cases). These few hospital stays were presumed to represent
unusually extensive services. In reviewing the data for 2004, more than 28% of hospital stays
met this threshold, representing more than 65% of all billed charges (excluding trauma cases).
This large percentage increase indicates that a hospital charge of $40,000 or more is no longer,
by itself, a good indicator that a hospital stay involves unusually extensive services.”

SUUU 11D
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The notice of proposed repeal alludes to these facts but does not finish the story, i two
important ways

First, $40,000 does not limit payment at 75% of total audited charges to unusually extensive
setvices because hospitals set their own charges, unregulated. If there is no other limit than
charges above $40,000, the stop-loss exception allows hospitals to require that they be paid mote

simply by the hospital charging more.

That does not achieve effective medical cost control. Indeed, it delegates the Division’s
government function of setiing hospital payments to the hospitals themselves. Division data
indicate that the amount in controversy (claimed by hospitals at 75% of charges in matters in
which charges exceeded $40,000, less amounts paid at per diem plus carve-outs) in the more
than 1400 pending fee disputes exceeds $70 million.

Second, the Division in the Staff Report dealt with the failure of the $40,000 total audited charge
threshold to achieve medical cost control by adopting the interpretation that the 1997 fee rule
authorized and 1equired the Division to “determine whether or not the hospital stay involved
unusually extensive services on a case-by-case basis.” Vista challenged this interpretation. The
Ion. Margaret Cooper ruled for Vista, and the Division has elected not to appeal.

Repeal of the 1997 hospital fee rule is therefore a reasonable, indeed required, means to address
the statutory objective of effective medical cost control for all pre-March 1, 2008 admissions.

Eftect of Repeal of the 1997 Hospital Fee Rule:

The Division’s notice of proposed repeal states that: “Section 134.401 no longer meets the needs
of the workers’® compensation system. Since section 134401 will no longer be needed after
March 1, 2008, the Division proposes the repeal of section 134.401.” 33 Tex. Reg 1487 (Feb.
22, 2008). The Division clearly and understandably seeks to put the stop-loss exception debacle
behind the Texas workers’ compensation system, and intends repeal of the 1997 hospital fee rule
for that purpose. The Division should more fully explain the effect of the repeal to avoid

additional litigation and encourage settlements.

The Division’s default rule will control pending cases — After the repeal of § 134401, for
admissions occurting before March 1, 2008 for which reimbursement has been timely disputed
and the dispute has not been finally and non-appealably resolved, there will be no applicable fee
guideline setting a specific maximum allowable reimbursement.

In such a case, Division rule § 134.1 applies. Al Saints Hospital System v. Texas Workers’
Compensation Commission, 125 S.W 3d 96 Tex. App — Austin 2003, pet. denied).

Division rule § 134.1 subsections (¢)(3)-(d) require that in the absence of an applicable fee
guideline setting a specific MAR, fair and reasonable reimbursement must be “consistent with

the criteria of Labor Code § 413.0117
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Specifying the effect of repeal will discowrage additional wasteful litigation — Vista and perhaps
other hospitals may challenge the application of the default rule to the admissions before March
1, 2008 for which fee disputes are pending. The Division can and should reduce this litigation

risk by specifying that the default rule controls.

The United States Supreme Court has held that “ a court is to apply the law in effect at the time it
renders its decision, unless doing so would result m manifest injustice or thete is statutory
direction or legislative history to the contrary.” Bradley v School Board of Richmond, 94 S.Ct.

2006, 2016 (1974).

There is nothing manifestly unjust about a hospital being paid a fee that is fair and reasonable
under the statutory standards, as Division rule § 134.1 subsections (c)(3)-(d) require. The
statutory standards define what is a fair and reasonable fee

In the absence of clarification of the effect of the repeal, Vista and any allies may argue that,
despite the repeal of the 1997 fee 1ule, there is direction or intent by the Division that the 1997
fee rule continue to control all admissions before March 1, 2008, and that Division rule § 134.1
subsections (¢)(3)-(d) would not control still-pending fee disputes over admissions occurring

before March 1, 2008,

The Division should dispose of this 1isk by including the following language in its repeal of 28
TeEx. ADMIN CODE § 134.401:

"After the repeal of 28 Tex. Admin. Code, §134.401, for inpaticnt hospital admissions
occurring before March 1, 2008 for which medical fee disputes are timely filed 2nd pending
at the Medical Review Division, at the State Office of Administrative Hearings, or in court,
determinations whether additional payment is due will be governed by Division rule
134.1{c)(3)-(d), which makes applicable the Labor Code section 413.011 statutory

reimbursement standards."”

Clarifying that repeal applies to pending cases is necessary to moot the SLX litigation — Repeal
of the 1997 hospital inpatient fee rule, resulting in application of the statutory standards pursuant
to Division rule § 134 1(c)(3)-(d), will moot all pending stop loss exception litigation. Failure to
make the repeal result in the application of Division rule § 134 1(c}(3)-(d) would mean that the
litigation will continue for years more, and then end in the same way — application of Division

rule § 134.1(c)(3)-(d).

After the Division’s decision not to appeal, the core of the pending litigation is about the validity
of the 1997 fee rule’s stop-loss exception assuming that exception only requires hospital charges
exceeding $40,000. Repeal making Division rule § 134 1(c)(3)-(d) control all fee disputes on
pre-March 1, 2008 admissions moots that litigation.

If, however, Vista challenges the effectiveness of repeal to make Division rule § 134.1(c)(3)-(d)
control all fee disputes on pre-March 1, 2008 admissions, and if Vista prevails, then it will be
necessary for the coutts to determine the validity of a rule that only requires that total audited
charges exceed $40,000 and does not regulate charges. It will be at least 2009 and pethaps 2010
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before the Third Cowt of Appeals issues its decision, and petitions for review by the Texas
Supreme Court may postpone a final decision until 2011 and 2012.

Repeal specifying that Division rule § 134.1(c)(3)-(d) controls will encourage SLX seftlements —
If the Division specifies in repealing the 1997 hospital fee rule that Division rule § 134.1(¢c)(3)-
{(d) controls fee disputes over pre-March 1, 2008 admissions, and moots the pending lhitigation
over the 1997 fee rule’s exception, this will encourage prompt settlements of what is “fair and
reasonable” payment for such disputes, at or near the Division’s new Medicare-based fee rule

fees.

This is the best hope the Division has to encourage settlements of the more than 1400 stop-loss
exception fee disputes its data show as pending, at levels that the Division’s new Medicare-based

fee rule indicates are fair and reasonable.
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John D. Pringle

From: Steve Nichols [snichols@insurancecouncil.org]

Sent: Monday, March 24, 2008 3:53 PM

To: RuleComments@tdi state tx.us

Cc: Albert Betis@tdi state tx.us; Norma Garcia@tdi state tx us; Matthew.Zurek@tdi state tx.us;
Mary.Landrum@tdi state tx.us; Rick Gentry; johndpringle@sbcglobal net; Geoff Billings

Subject: Insurance Council of Texas Supplemental Comments on Proposed Repeal of the 1997 Hospital Fee

Guideline - 28 TEX. ADMIN. CODE § 134 401
" Importance: High

Commissioner Betts:

Please accept the following comments as ICT’s supplemental comments on the proposed repeal of the Acute
Care Inpatient Hospital Fee Guideline,

28 TEX ADMIN CODE § 134.401 .

T would welcome an opportunity to meet with you to discuss the attached comments prior to action being taken
on the proposed rule repeal . A formal

request for the meeting is included in the attached comments
Respectfully,
Steven W. Nichols
Manager, Workers' Compensation Services
Insurance Council of Texas
Tel. No.: (512) 326-7618 or 444-9611
Fax. No.: (512) 444-0734
E-mail: snichols@insurancecouncil.org
Insurance Council of Texas Supplemental Comments on Proposed
Repeal of the 1997 Hospital Fee Guideline — 28 Tex. Admin. Code § 134.401

Explain the Reasons for and Effect of Repeal of § 134.401 More Fully and Specifically

The Insurance Council of Texas (ICT) urges Commissioner Betts in his order of repeal to:
(1) explain the reasons for repeal in more detail than in the notice of proposed repeal, and

(2) explain the effect of repeal on pending fee disputes more specifically.

7/23/2008




Insurance Council of Texas Supplemental Comments on Proposed Repeal of the 1997 Hospital F . Page 2 of 5

Explaining its reasons and the effect of repeal more fully will help the Division of Workers” Compensation
(DWC) put the stop-loss exception issue and disputes behind the DWC, the hospitals, the carriers, and the
courts.

If the DWC fails to explain the reasons for and effect of repeal more fully, the DWC will invite additional
litigation.

ICT urges the DWC to incorpotate the substance of the following explanations into ifs final order of repeal.

Reasons for Repeal of the 1997 Hospital Fee Rule:

The DWC’s notice of proposed 1epeal states that: “Section 134 401 no longer meets the needs of the workers'
compensation system. Since section 134.401 will no longer be needed after March 1, 2008, the DWC proposes
the repeal of section 134.401.” 33 Tex. Reg. 1487 (Feb. 22, 2008).

1. The DWC should more fully explain how repeal of the 1997 hospital fee rule is authorized or required
by the Labor Code.

Repeal of a rule is tulemaking  In rulemaking, a Texas agency is required to supply a reasoned justification that
must include “a concise restatement of the particular statutory provisions under which the rule is adopted and of
how the agency interprets the provisions as authorizing or requiring the rule ” Tex. Gov’t Code § 2001.033(a)
(2) The DWC should more fully explain how repeal of the 1997 hospital fee rule is anthorized or required by
the Labor Code Several reasons the DWC can properly use in its explanation follow.

The 1997 rule is not Medicare-based — Effective as of 2002, Labor Code § 413.011 has required that Texas
workets’ compensation healthcare fee rules follow standardized Medicare reimbursement methodologies,
models and relative weights and values The 1997 hospital fee rule does not in any way track Medicare
reimbursement methodologies, models and relative values for hospital inpatient services.

The 1997 hospital inpatient fee rule’s standard payment methodology is per diem, with three levels for medical
admissions, surgical admissions, and ICU/CCU, set in 1997 Medicare’s hospital inpatient reimbursement
methodology provides cost-based reimbursement for each of numerous “diagnostic-related groups” of
procedures, and the relative values of different procedures are determined using extremely detailed and current

full cost information.

The 1997 hospital fee rule’s “outlier” case payment method is the stop-loss exception. It does not tie outlier
payments to hospital costs in outlier cases. Medicare’s outlier payment method does tie outlier payments to

outlier costs.

For admissions occurring on or after Match 1, 2008, the DWC adopted a new tule, 28 Tex. Admin. Code

§ 134 403, which does comply with the Medicare-based reimbursement methodologies and relative value
requirements of Labor Code § 413.011  But this new rule does nothing to cure the failure to have a Medicare-
based rule in effect for admissions since 2002 and before March 1, 2008, DWC data indicate that there are
more than 1400 pending fee disputes concerning such admissions

The 1997 hospital fee rule does not achieve effective medical cost control — The agency must also supply a
reasoned justification for a rule, including a repeal, that states the “factual basis for the rule as adopted which
demonstrates a rational connection between the factual basis for the rule and the rule as adopted,” and
“demonstrates in a relatively clear and logical fashion that the rule as adopted is a reasonable means to a
legitimate objective” under the contiolling statute. Tex. Gov’t Code §§ 2001.033(a)(1)(B) and 2001.035(c). To
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ensure against a challenge to the repeal, the DWC should more fully explain the ties between the facts and the
statutory objectives of healthcare fee rules. Several explanations the DWC can propetly use follow.

Labor Code § 413 011 requires that Texas workers’ compensation healthcare fee rules ensure effective medical
cost control . Since at least 2005 the DWC has recognized that the stop-loss exception, if it only requires total
audited charges exceeding $40,000, is not a reasonable means to this statutory objective. On February 17,
2005, the DWC released and implemented its Staff Report on “Agency Interpretation and Application of the
Hospital Stop-Loss Retmbursement Method (Rule 134 401) ™

The Staff Report noted that the stop-loss exception was from the beginning intended “to be used for “unusually
costly services’ in admissions that involve ‘unusually extensive services,”” and that it set a threshold of $40,000

in total audited charges

The Staff Report recognized that at least as carly as 2004 the $40,000 threshold no longer achieved effective
medical cost control. “When the Commission initially adopted this rule, approximately 3% of workers’
compensation hospitals stays met the threshold of $40,000 The charges associated with these hospital stays
represented 17% of all billed hospital inpatient charges (excluding trauma cases). These few hospital stays
were presumed to represent unusually extensive services. In reviewing the data for 2004, more than 28% of
hospital stays met this threshold, representing more than 65% of all billed charges (excluding trauma cases)
This large percentage increase indicates that a hospital charge of $40,000 or more is no longer, by itself, a good
indicator that a hospital stay involves unusually extensive services ”

The notice of proposed repeal alludes to these facts but does not finish the story, in two important ways.

First, $40,000 does not limit payment at 75% of total audited charges to unusually extensive services because
hospitals set their own charges, unregulated If there is no other limit than charges above $40,000, the stop-loss
exception allows hospitals to require that they be paid more simply by the hospital charging more.

That does not achieve effective medical cost control. Indeed, it delegates the DWC’s government function of
setting hospital payments to the hospitals themselves. DWC data indicate that the amount in controversy
(claimed by hospitals at 75% of charges in matters in which charges exceeded $40,000, less amounts paid at per
diem plus carve-outs) in the more than 1400 pending fee disputes exceeds $70 million.

Second, the DWC in the Staff Report dealt with the failure of the $40,000 total audited charge threshold to
achieve medical cost control by adopting the interpretation that the 1997 fee rule authorized and required the
DWC to “determine whether or not the hospital stay involved unusually extensive services on a case-by-case
basis ” Vista challenged this interpretation  The Hon. Margaret Cooper ruled for Vista, and the DWC has

elected not to appeal

Repeal of the 1997 hospital fee rule is therefore a reasonable, indeed required, means to address the statutory
objective of effective medical cost control for all pre-March 1, 2008 admissions.

Eftect of Repeal of the 1997 Hospital Fee Rule:

The DWC’s notice of proposed repeal states that: “Section 134.401 no longer meets the needs of the workers’
compensation system Since section 134 401 will no longer be needed after March 1, 2008, the DWC proposes
the repeal of section 134 401.” 33 Tex. Reg. 1487 (Feb 22,2008). The DWC clearly and understandably seeks
to put the stop-loss exception debacle behind the Texas workers’ compensation system, and intends repeal of
the 1997 hospital fee rule for that purpose. The DWC should more fully explain the effect of the repeal to avoid
additional litigation and encourage settlements.
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The DWC’s default rule will control pending cases — After the repeal of § 134 401, for admissions occuring
before March 1, 2008 for which reimbursement has been timely disputed and the dispute has not been finally
and non-appealably resolved, there will be no applicable fee guideline setting a specific maximum allowable
reimbursement.

In such a case, DWC rule § 134 1 applies Al Saints Hospital System v. Texas Workers’ Compensation
Commission, 125 S.W.3d 96 Tex App — Austin 2003, pet. denied).

DWC rule § 134.1 subsections (¢)(3)-(d) require that in the absence ot an applicable fee guideline setting a
specific MAR, fair and reasonable reimbursement must be “consistent with the criteria of Labor Code

§413.011.”

Specifying the effect of repeal will discourage additional wasteful litigation — Vista and perhaps other hospitals
may challenge the application of the default rule to the admissions before March 1, 2008 for which fee disputes
are pending. The DWC can and should reduce this litigation risk by specifying that the default rule controls.

The United States Supreme Court has held that “a court is to apply the law in effect at the time it renders its
decision, unless doing so would result in manifest injustice or there is statutory direction or legislative history to
the contrary.” Bradley v. School Board of Richmond, 94 S Ct. 2006, 2016 (1974).

There is nothing manifestly unjust about a hospital being paid a fee that is fair and reasonable under the
statutory standards, as DWC rule § 134.1 subsections (c)(3)-(d) requite The statutory standards define what is

a fair and reasonable fee.

In the absence of clarification of the effect of the repeal, Vista and any allies may argue that, despite the tepeal
of the 1997 fee rule, there is direction or intent by the DWC that the 1997 fee rule continue to control all
admissions before March 1, 2008, and that DWC rule § 134.1 subsections (c)(3)-(d) would not control still-
pending fee disputes over admissions occurring before March 1, 2008.

The DWC should dispose of this risk by including the following language in its repeal of 28 Tex Admin Code
§ 134.401:

" After the repeal of 28 Tex. Admin. Code. §134.401, for inpatient hospital admissions occurring before
March 1, 2008 for which medical fee disputes are timely filed and pending at the Medical Review DWC,
at the State Office of Administrative Hearings, or in court, determinations whether additional payment is
due will be governed by DWC rule 134.1(c)(3)-(d), which makes applicable the Labor Code section
413.011 statutory reimbursement standards."

Clarifying that repeal applies to pending cases is necessary to moot the SLX litigation — Repeal of the 1997
hospital inpatient fee rule, resulting in application of the statutory standards pursuant to DWC rule § 134 1(c)
(3)-(d), will moot all pending stop loss exception litigation. Failure to make the repeal result in the application
of DWC rule § 134.1(c)(3)-(d) would mean that the litigation will continue for years more, and then end in the
same way — application of DWC rule § 134.1(c)(3)-(d).

After the DWC’s decision not to appeal, the core of the pending litigation is about the validity of the 1997 fee

rule’s stop-loss exception assuming that exception only requires hospital charges exceeding $40,000. Repeal
making DWC rule § 134.1(c)(3)-(d) control all fee disputes on pre-March 1, 2008 admissions moots that

litigation.,

If, however, Vista challenges the effectiveness of repeal to make DWC rule § 134.1(c)(3)-(d) control all fee
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disputes on pre-March 1, 2008 admissions, and it Vista prevails, then it will be necessary for the courts to
determine the validity of a rule that only requires that tofal audited charges exceed $40,000 and does not
regulate charges. It will be at least 2009 and perhaps 2010 before the Third Court of Appeals issues its
decision, and petitions for review by the Texas Supreme Court may postpone a final decision until 2011 and
2012

Repeal specifying that DWC rule § 134.1(c)(3)-(d) controls will encourage SLX settlements — If the DWC
specifies in repealing the 1997 hospital fee rule that DWC rule § 134.1(c)(3)-(d) controls tee disputes over pre-
March 1, 2008 admissions, and moots the pending litigation over the 1997 fee rule’s exception, this will
encourage prompt settlements of what is “fair and reasonable” payment for such disputes, at or near the DWC’s
new Medicare-based fee rule fees.

This is the best hope the DWC has to encourage settlements of the more than 1,400 stop-loss exception fee
disputes its data show as pending, at levels that the DWC’s new Medicare-based fee 1ule indicates are fair and

reasonable.

Request for Meeting With Commissioner Betts to Discuss ICT’s Supplemental Comments

ICT would like to meet with Commissioner Betts to discuss the fore-going comments and related issues prior to
the commissioner taking action on the proposed rule repeal

Please contact me and let it know if it is possible to meet with Commissioner Betts and what date(s) and time(s)
he has available to meet.

Respectfully,

Steven W. Nichols

Manager, Workers' Compensation Services
Insurance Council of Texas

Tel. No:(512)326-7618 or 444-9611

Fax No.: (512) 444-0734

E-mail: snichols@insurancecouncil org
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The Honoiable Albert Betts

Commissioner of Workers® Compensation PRINGLE & GAL LAGHER, LLP

Texas Department of Insurance
7551 Metro Center Drive, Suite 100
Austin, Texas 78744-1609

Re:  Division Proposed Repeal of existing Rule 134 401, Acute Care Inpatient
Hospital Fee Guideline.

Dear Commissioner Betts:

Please allow this letter to serve as my written comments regarding the proposed repeal of
existing Rule 134 401, the Acufe Care Inpatient Hospital Fee Guideline, which was adopted in

1997 1 make these written comments to the proposed repeal hoping you and the Division of
Workers’ Compensation will give them due consideration. The purpose of my written comments
is to set out rtecommended changes to the proposed order of repeal. My recommended changes
to the proposed order of repeal are to provide consistency and clarity in conjunction with other

Division of Workers’ Compensation rules.

As you know, Texas Government Code Section 2001.003 (6) (B) defines a “rule” as
including “the amendment or repeal of a prior rule” Texas Government Code Section 2001.039
(d) provides that the procedures of the Government Code relating to the ongmal adoption of a
rule apply to the repeal of a rule. Those procedures ate found in part in Texas Government Code
Section 2001.033, State Agency Order Adopting Rule, which provides in part:

(a) A state agency order finally adopting a rule inust include:
(1) a reasoned justification for the rule as adopted consisting solely of:

(A) a summary of comments received from parties interested in the rule that
shiows the names of interested groups or associations offering comment on the

rule and whether they were for or against its adoption;

(B) a summary of the factual basis for the rule as adopted which d %ﬁ%%@
o
vivk

rational connection between the factual basis f01 the rule and theanls Iz
and
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Letter to the Honorable Albert Betts
March 24, 2008
Page -2-

(C) the reasons why the agency disagiees with party submissions and proposals;

(2) a concise restatement of the particular statutory provisions under which the
rule is adopted and of how the agency interprets thé provisions as authotizing or

requiring the rule; and

(3) a certification that the rule, as adopted, has been reviewed by legal counsel
and found to be a valid exercise of the agency's legal authority.

Please note that I support the repeal of current Rule 134.401. However,. please take note
that I disagree with the following statement found in the notice of the proposed repeal.

Instead of per diem reimbursement, the stop-loss provision of §134 401(c) (6)
provided for a reimbursement of 75% of total audited charges if those charges

exceeded $40,000.

Heretofore it has been the Division of Workers’ Compensation’s position that the stop-
loss method is to be used for “unusually costly services” as established in Rule 134.401(c)(6).
The Texas Workers’ Compensation Commission, the predecessor agency to the Division of
Workers® Compensation, has in the past stated that in order “to determine if “unusually costly
services” were provided, the admission (or hospital stay) must: (1) not only exceed $40,000 in
total audited charges, but (2) also involve ‘unusually extensive services.’” Texas Workers’
Compensation Commission Medical Dispute Resolution Newsletter Issue No: 5 Date: (April

2005).

The Division of Workers® Compensation should make it clear that it has abandoned or
repudiated the foregoing position. In the alternative, the Division of Workers® Compensation
should state in its reasoned justification for repeal of current Rule 134.401 that the foregoing
position was a mistake or it was never the position of the agency and that the only requirement
for stop-loss reimbursement for an inpatient admission was that after audit, the total audited

charges exceeded $40,000.00.

In the notice of the proposed repeal, the Division of Workers’ Compensation states the
basis for said repeal:

In 2001, the Legislature passed House Bill 2600, which amended Labor Code
§413.011 by directing the Texas Workers' Compensation Commission to adopt a
reimbursement structure modeled along the lines of the Medicare system.

In accordance with that directive, the Division recently adopted §134.403,
concerning Hospital Fee Guideline — Outpatient and §134.404, cog‘gg;gfjﬁgwra
Hospital Facility Fee Guideline — Inpatient, which will supersede tReptarviSionsr={ G365
of §134401 on and after March 1, 2008. Section 134.403 and %%gé%ﬂ? 2nna
implemented Labor Code §413.011 by adopting a standardized reimbursentetit ~ Rl
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structure using in part the most current methodologies, models, values and
weights used by the Centers for Medicare and Medicaid Services (CMS).

Section 134.401 no longer meets the needs of the workers compensation system.
Since §134.401 will no longer be needed after March 1, 2008, the Division

proposes the repeal of §134.401.

The Division of Workers® Compensation should make it clear that it had not adopted an
inpatient hospital fee guideline in compliance with House Bill 2600 until 2008. In addition, the
Division of Workers’ Compensation should address how the pre-March 1, 2008, pending alleged
stop-loss exception cases will be handled by the Division of Workers’ Compensation. It is my
opinion, that with the repeal of Rule 134.401, Division of Workers’ Compensation Rule 134 1

will apply to the pending alleged stop-loss exception cases

In addition, it is my understanding that the issue in the pending alleged stop-loss
exception cases will be what it has always been, to wit: whether the health care provider is
entitled to additional reimbursement. Another way of stating the issue is whether insurance
carrier’s teimbursement to the health care provider complied with the statutory standards found
in Texas Labor Code Section 413.011. If the Division of Workers” Compensation disagrees with
my opinions, then I would request the Division of Workers’ Compensation state the basis and

authority for its disagreement.

If you or the Division of Workers’ Compensation Staff have any questions, comments or
just wish to discuss my comments, please do not hesitate to contact me. Again, thank you for the
opportunity to provide you and the Division of Workers’ Compensation Staff with my comments

to the proposed repeal of Rule 134.401.

By copy of this letter I am advising Victoria Ortega of this correspondence.

Very truly yours,

s

Tohn Df Pringle

JDP/

cc:  Victoria Ortega
Legal Services, MS-4D
Texas Department of Insurance,
Division of Workers' Compensation
7551 Metro Center Drive, Suite 100
Austin, Texas 78744-1609

Via Hand Delivery
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C
Efiective: September 1, 2007

Vemon's Texas Statutes and Codes Annotated Cusrentness
Labor Code (Refs & Annos)
Title 5. Workers' Compensation
Subtitle A. Texas Workers' Compensation Act
~g Chapter 413. Medical Review _
~g Subchapter B. Medical Services and Fees (Refs & Annos)
- § 413,011, Reimbursement Policies and Guidelines; Treatment Guidelines and Protoecols

{a) The commissionet shall adopt health care reimbursement policies and guidelines that reflect the standardized
reimbursement structures found in other health care delivery systems with minimal modifications to those reim-
bursement methodologies as necessary to meet occupational injury requirements. To achieve standardization, the
commissioner shall adopt the most current reimbursement methodologies, models, and values or weights used by
the federal Centers for Medicare and Medicaid Services, including applicable payment policies relating to cod-
ing, biiling, and reporting, and may modify documentation requirements as necessary to meet the requirements

of Section 413 053

{b) In determining the appropriate fees, the commissioner shall also develop one or more conversion factors or
other payment adjustment factors taking into account economic indicators in health care and the requirements of
Subsection {(d). The commissioner shall also provide for reasonable fees for the evaluation and management of
care as required by Section 408.025(c) and commissioner rules. This section does not adopt the Medicare fee
schedule, and the commissioner may not adopt conversion factors or other payment adjustment factoss based
solely on these facters as developed by the federal Centers for Medicare and Medicaid Services

{c) This section may not be interprated in & menner that would discriminate in the amount or method of payment
ot reimbursement for services in a manner prohibited by Sections 1451.104(a) and (), Insurance Code, or as Te-
stricting the ability of chiropractors to serve as treating doctors as authorized by this subtitle The commissioner
shall also develop guidelines relating to fees charged or paid for providing expert testimony relating to an issue

arising under this subtitle.

(d) Fee guidelines must be fair and reasonable and designed to ensure the quality of medical care and to achieve
effective medical cost control. The guidelines may not provide for payment of a fee in excess of the fee charged
for similar treatment of an injured individual of an equivalent standard of living and paid by that individual o1
by someone acting on that individual's behalf. The commissioner shall consider the increased security of pay-
ment afforded by this subtitle in establishing the fee guidelines.

<Text of subsec. (d-1) effective until January 1, 2011>

{d-1) Notwithsitanding Subsections {b) through (d) and Section 413. 016, an insurance carrier may pay fees to a
health care provider that are inconsistent with the fee guidelines adopted by the division if the insurance carrier,
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or a network under Chapter 1305, Insurance Code, arranging out-of-network services under Section 1365 .006,
Insurance Code, has a contract with the health care provider and that contract includes a specific fee schedule.
An insurance carrier or the camier'’s authorized agent may use an informal or voluniary network, as those terms
are defined by Section 413.0115, to obtaid 2 contractual agreement that provides for fees different from the fees
authorized under the division's fee guidelines. If a carrier or the carier’s authorized agent chooses to use an in-
formal or voluntary network to obtain a contractual fee arrangement, there must be a contractual arrangement

betwsen:

(1} the carrier or authorized agent and the informal or voluntary network that authorizes the network to con-
tract with health care providers on the carrier's bebzlf; and

(2} the informal or voluntary network and the health care provider that includes a specific fee schedule and
complies with the notice requirements established urder Subsection (d-2).

<Jext of subsec. (d-2) effective until January 1, 2011>

{d-2) An informal or voluntary network, or the catrier o1 the carrier's authorized agent, as appropriate, shall noti-
fv cach health care provider of any person that is given access to the netwoik's fee arrangements with that health
care provider within the time and according to the manner provided by commissioner rule

<Text of subsec. (d-3) effective until Japuary 1, 2011>

(d-3) An insurance carrier shall provide copies of each contract described by Subsection (d-1) to the division on
the request of the division, Information included in a confract under Subsection (d-1) is confidential and is not
subject to disclosure under Chapter 552, Government Code. For medical fee disputes that arise regarding non-
network and oui-of-network care, the division may request that copies of cach contract under which fees are be-
ing paid be submitted to the division for review. Notwithstanding Subsection (d-1) or Section 1305.153, Insur-
ance Code, the insurance carrier may be required to pay fees in accordance with the division's fee guidelines if

the contract:
(1) is not provided in a timely manner to the division on the division's request;
(2} does not include a specific fee schedule consistent with Subsection (d-1); and

(3) does not:

(A) clearly state that the contractual fee arrangement is between the health care provider and the named in-
surance carrier or the named insurance cariier's authorized agent; or

(B} comply with the notice requirements under Subsection (d-2).
<Text of subsec. (d-4) effective January 1, 2011>
{d-4) Notwithstanding thig section or any other provision of this title, an insurance carrier, an insurance carrier's

authotized agent, or a network certified under Chapter 1305, Insurance Code, artanging for non-petwork ser-
vices or out-ofnetwork services under Section 1305 006, Insurance Code, may continue to contract with a
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health care provider to secure health care for an injured employee for fees that exceed the fees adopted by the di-
vision under this section.

(d-5) The commissioner and the commissioner of insurance may adopt rules as necessary to implement this sec-

tion,

<Text of subsec. {d-6) effective until January 1, 2011>

(d-6) Subsections (d- 1) through (d-3) and this subsection expire January 1, 2011

(&) The commissioner by rule shail adopt treatment guidelines and refurn-to-work gnidelines and may adopt in~
dividual treatment protocols. Treatment guidelines and protocols must be evidence-based, scientifically valid,
and outcome-focused and designed to reduce excessive or inappropriate medical cate while safeguarding neces-
sary medical care. Treatment may not be denied solely on the basis that the treatment for the compensable injury

in question is not specifically addressed by the treatment guidelines,
(f) In addition to complying with the requirements of Subsection (e},
medical policies or guidelines adopted by the commissioner must be:

(1) designed to ensure the quality of medical care and to achieve effective medical cost control;

(2) designed to enhance a timely and appropriate return to work; and
(3) consistent with Sections 413.013, 413 020, 413 052, and 413 053,

(g) The commissioner may adopt rules relating to disability management that are desigred to promote appropri-
ate health care at the eatliest opportunity after the injury to maximize injury healing and improve stay-at-work
and tefum-to-work outcomes through appropiiate management of work-related injuries or conditions. The com-
missioner by rule may identify claims in which application of disability management activities is required and
presciibe at what point in the claim process a treatment plan is required. The determinafion may be based on any
factor considered relevant by the commissioner Rules adopted under this subsection do not apply to claims sub-
ject to workers' compensation health care networks under Chapter 1305, Insurance Code

(h) A dispute involving 2 freatment plan required under Subsection (g} may be appealed to an independent re-
view organization in the manner described by Section 413 031, '

(i) The division shall examine whether injured employees have reasonable access to surgically implanted, inser-
ted, or otherwise applied devices or tissues and investigate whether reimbursement rates or any other harriers ex-
ist that reduce the ability of an injured employee to access those medical needs The division shall recommend to
the legislature any statutory changes necessary to ensure appropiiate access to those medical needs :

CREDII(S)

Acts 1993, 731d Leg., ch. 269, § 1, off. Sept. 1, 1993. Amended by Acts 2001, 77th Leg, ch 1456, § 6.02, eff.
June 17, 2061; Acts 2003, 78th Leg, ch. 962, §§ 1, 2, eff. June 20, 2003; Acts 2003, 79th Leg, ch. 265, § 3 233,
eff. Sept. 1, 2005; Acts 2005, 75th Leg,, ch. 728, § 11 143, eff. Sept. 1, 2005; Acts 2007, 80th Leg, ch 1177, §

2, eff. Sept. 1, 2007,
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Current through the end of the 2007 Regnlar Session of the 80th Legislature

(c) 2008 Thomson Reuters/West
END OF DOCUMENT
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(2) sexvices;
(3) fees; and
(4) charges. ‘

(b) The commission shall keep confidential information that is confidential by Iaw.

{¢) An insurance carrier commits a violation if the insurance carzier fails or refuses to comply with a request
or violates a rule adopted to implement this section. A violation under this subsection is a Class C
administz ative violation. Each day of noncompliance constitutes a separate violdtion.

ED: Carrier failure to provide information regarding, or failure to follow a rule regarding, medlcal review is Class “C”
Administrative Violation, maximura $1,000 fine for each day of noncompliance

SUBCHAPTER B MEDICAL SERVICES AND FEES

Sec 413.011. REIMBURSEMENT POLICIES AND GUIDELINES; TREATMENT GUIDELINES.

() The commissien shall use health care reimbursement policies and gnidelines that reflect the standardized
reimbur sement structures found in other health care delivery systems with minimal modifications to those
reimbursement methodologies as necessary to meet eccupational injury requirements. To achieve standard-
ization, the commission shall adept the most current reimbursement methodologies, models, aid values or
weights nsed by the federnl Health Care Financing Administration, including applicable payment policies
relating to coding, billing, and reporting, and may modify documentation requirements as necessary to mect
the requirements ¢f Section 413.053.

(b) In determining the appropriate fees, the commission shall alse develop conversion fac¢tors or other payment
adjustment factors taking inte account economic indicators in health care and the requirements of Subsection
(d). The commission shall also provide for reasonable fees for the evaluation and management of care as
required by Section 408,025(c) anid coramission 1ules. This section does not adopt the Medicare fee schedule,
and the commission shall not adopt conversion factors or other payment adjustment factors based selely on
those factors as developed by the federal Health Care Financing Administration.

{c)  This section may not be inter preted in 2 manner that would discriminate in the amount or method of payment
or reimbursement for services in a manner prohibited by Section 3(d), Article 21.52, Insurance Code, or as
restricting the ability of chiropractors to serve as treating doctors as authorized by this subtitle. The

- commission shall also develop guidelines relating to fees charged or paid for pr ovldmg expert testimony
relating to an issue arising under this subtitle.

{d) Gnuidelines for medical sexvices fees must be fair and reasonable and designed tc ensure the quality of medical
care and to achieve effective medical cost control. The guidelines may not provide for payment of a fee in
excess of the fee charged for similar freatment of an injured individual of an equivalent standard of living
and paid by that individual or by someone acting on that individual’s behalf. The commission shall considex
the increased security of payment afforded by this subtitle in establishing the fee guidelines.

() The commission by rule may adopt treatment guidelines, including return-to-work guidelines. ¥ adopted,
treatment guidelines adopted must be nationally recognized, scientifically valid, and outcome-based and
designed to reduce excessive or inappropriate medical care while safeguarding necessary medical care.

() The commission by rule may establish medical policies or treatment guidelines relating to necessary
treatments for injuries.

() Any medical policies or gnidelines adopted by the commission must be:

(1) designed to ensure the quality of medieal care and fo achieve effective medical cost control;
(2) designed to enhance a timely and appropriate 1eturn to work; and
(3) consistent with Sections 413 013, 413.020, 413.052, and 413.053.

ED: Thissection wastadically revised by the 2001 Legislature and reguires the Commission to use health care reimbursement
policies and guidelines that reflect the standardized reimbursement structures found in other health care delivery systems,
and requires the Commission to adopt the most cwrrent reimbursement methodologiss, models, and valuss or weights used
by the Federal Health care Financing Administration, including applicable payment policies related to coding, billing, and
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. The Comumission is required to adopt the rules and fee guidelines authorized by this section not later than May

reporting
eatment guidelines and return to work

1, 2602. The Commission’s previous mandatory requirement for the adoption of
guidelines was made discretionary. The previous treatment guidelines are abolished effective Tanuary 1, 2002

Sec.413.012 MEDICAL POLICY AND GUIDELINE UPDAIESREQUIRED.
The medical policies and fee guidelines shall be reviewed and revised at least every two years to reflect fair and

reasonable fees and to reflect medical treatment or ranges of treatment that are reasonable or necessary at the
time the review and revision is condncted. ’

ED: The commission shall review and revise the meéical policies and fee guidelines under Section 413 011 atleast every two
years with the advice of the medical advisory committee.

Sec. 413 013. PROGRAMS.

The commission by rule shall establish:
(1) aprogram for prospective, concurrent; and retrospective review and resolution of a dispute regarding health
care treatments and services;

(2) a program for the systematic monitoring of the necessity of treatments administere
paid for medical treatments ox services, including the anthorization of prospective, concurrent, ot refrospec-
tive review under the medical policies of the commission to ensure that the medical policies or guidelines

d and fees charged and

are not exceeded;
(3) a program to detect practi
payment for medical services requested o1 performe

the commission; and _
a program to increase the intensity of review for compliance with the medical policies or fee guidelines for

any health care provider that has established a practice or patiern in charges and treatments inconsistent
with the medical policies and fee guidelines.

ces and patterns by insurance carriers in unreasonably denying authorization of
d if authorization is required by the medical policies of

)]

ED: The commission is required to estsblish programs for medical dispute resolution, for monitoring fees and necessity of
treatment, to detect unreasonable denial for treatrment authorization by carriers, and to intensify review of potentially abusive

healtheare providers.
Sec. 413.014. PREAUTHORIZATION REQUIREMENIS; CONCURRENI REVIEW AND CERIIFICA1ION OF
HEALTHCARE., :

atment, service,

(a) In this section, “investigational or experimental service or deviee” means a health care tre
o1 device for which there is early, developing scientific or clinical evidence demonstrating the potential
efficacy of the treatment, se1vice, 01 device but that is not yet broadly accepted as the prevailing standard of
care.

() The commission by rule shall specify which health care treatments and services require express
preauthorization or concurrent review by the insurance carrier. Treatments and services for a medical,
emergency do not require express preauthorization. ’

(c) The commission rules adopted under this section must provide that preauthorization and concurrent review
are required at a minimum for:

(1) spinal surgery, as provided by Section 408.026;

(2} work-hardening or work-conditioning services provided by a health care facility thatis not credentialed
by an orgamization recognized by commission rules;

(3) inpatient hospitalization, including any procedure and length of stay;

(4) outpatient or ambulatory surgical services, as defined by commission rule; and

(5) any investigational or esperimental services or devices.

(d) The insurance carrier is not liable for those specified treatments and services requiring preauthorization
unless preauthorization is sought by the claimant or health care provide: and either obtained from the

insurance carriei or ordered by the commission.
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includes the documentation requirement under Rule 133 1(2)(3)(E). When the carrier retorns a bill because it is incomplete,
the Rule requires that the carrier include a letier that explains all of the specific reasons for the return. The carrier must be
able to prove the date that the letter was sent If the bill was incomplete, and the carrier was required to retum it, the bill
s not considezed to have been submitted to the carrier. Any resubsnission constitates a new bill, and if not timely resubmitted
ursuant to Rule 134 803(c), the carrier is not Hable for payment. If the carrier fails to review the bill within the seven day
bill is incomplete, the rule does not indicate whethet the carrier can return the bill at that time. However,
1y review the bili and determine the completeness of it is an administrative violation on the part of the carrier

mer 1, 19

snber 1, 19:§5x :
: s period, and the

ailure to propet

Rule 133,301, Retrospective Review of Medical Bills.
a) The insurance carrier shall retrospectively review 21t complete medical bills and pay for or deny payment

for medical benefits in accoxdance with the Act, rules, and the appropriate Commission fee and freatment

guidelines. The insurance cartier shall not retrospectively review the medical necessity of a medical bill for

treatment(s) and/or service(s) for which the health care provider has obtained preauthorization under

Chapter 134 of this title (relating to Guidelines for Medical Ser vices, Charges, and Payments). The insurance

carrier may conduct a retrospective review of a medical bill af the insurance carxier’s location or through an

onsite audit of the health care provider as provided by §133.302 and §133.303 of this title {(relating to

Preparation for an Ousite Audit and Onsite Audits). The retrospective review may include examination for:

(1) compliance with the fee guidelines established by the Commission;

(2) compliance with the treatment guidelines established by the Commission;

(3) duplicate billing;

(4) upcoding and/or unbundiing; .

(3) Dhilling for treatment(s) and/or service(s) unrelated to the compensable injury;

{6) billing for services not documented or substantiated, when documentation is required in accordance
with Commission fee gnidelines or rules in effect for the dates of sexvice;

(7} accuracy of coding in relation to the medical record and reports;

(8) correct calculations; and/or

{(9) provision of unnecessary and/or unreasonable treatment(s) and/or sexvice(s).

(b)) Neither the insurance cartier nor the carzier’s agent shall change a billing code on a medical bill o1 reimbuzse

treatment(s) and/or sex vice(s) at another billing code’s value unless the insurance carrier contacts the sender

of the hill and the sender agrees to the change.

(1) If the sender of the medical bill agrees to a specific change in a billing code, the insurance carrier shall
make the change on the medieal bill and use that code in the electronic transmission of the medical
bill data to the Commission nndér §134.802 of this title (relating to Insurance Carrier’s Submission
of Medical Bills to the Commission).

{2) Tf the insurance carrier changes a billing code with the agreement of the sender, the insurance carzjer
shall maintain decumentation regarding the manner jn which the agreement was reached, the name
and telephone number of the person who agreed to the change, and the date the agreement was reached,

he insurang
ubsection (&

ection, Wh
ster that (©0 An insurance cartier shall not request documentation on a medical bill unless:
ter o1 be a (1) the documentation is required in accordance with the Commission fee guidelines or rules in effect for

the dafes of service;

(2) the health care provider has not filed required medical reports that the insarance cariier needs to
conduct a retrospective review;

(3) the employee has not selected a treating doctor; or

(4) the employee seeks emergency reatment, and the insurance carrier 1equires documentation of the
emergency treatment. ) '

(@ An insmance carrier’s request for additionat documentation shall:

(1) dearly indicate the specific ‘documentation the insurance carrier is requesting;

(2) indicate the specific reason for which the insox ance carrier is requesting the information;

(3) include a copy of the bill for which the insnxance car tier is requesting the additional docnmentation;

{4 bemade by, facsimile, mutnally agreed upon elécironic transmission, or telephone; if by telephone,
the insurance carriei shall document the name and telephone number of the person who supplied the

information; and

il include
mply states

secifically, €
"roceipt. Thig
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(5) be made not later than the 14th day after receipt of the medical bill

(¢) The insurance carrier shall maintain a copy of the request for additional decumentation or be able to

electronically reproduce it and shall maintain documentation of the date the insnrance carrier sent the
request to the health care provider. : .
(f) A health care provider shall submit to the insurance carrier, nolater than the 14th day after receipt ofarequest
- for additional documeniation in accordance with this section, any additional documentation, records, oy
information 1elated to the treatment(s) and/or service(s) rendered, or the charges billed. If the insurance
cartier requests documentation that the health care provider does not have, the health care provider shall
send the insur anee cartier a notice o that effect within 14 days after the date the health care providex xeceived
the request. The health care provider shall send documentation and nofice provided by this subsection to the
insurance carrier by facsimile or mutually agreed upon electronic transmission unless the requested
documentation camnot be sent by fhose media, in which case the health care provider shall send the
docameniation by mail or personal delivery. ) '

{g) A health care provider’s failare to timely provide an_insurance carrier with additional documentation
submitted in accordance with this section does not extend the amount of time the insurance carrier has to
make payment or deny payment on a bill in accordance with §133 304 of this title (relating to Payments and
Denials of Medical Bills).

{b) This rule shall apply to all dates of service on or after July 15, 2000.
, Effective Date: Febraary 20, 1992 (17 lex. Reg. 1105)

Amended Effective Date: Tuly 15, 2000 (25 Tex Reg. 2115)
Emergency Rule Amended Effective Date: November 3, 2003 (30 Tex: Reg. 7621)

Ed: The 2000 amendments define the carnier’sresponsibilities when reviewing a medical bill forreimbursement. Subsection
(2) provides for theretrospective review of all completed medical bills for compliance with the Texas Labor Code, Commission
fee and treatment guidelines, and other Commission rules However, a carrier's prospective review of medical necessity and
reasonableness of treatments or services through the preautharization process establishes the medical necessity and
reasonableness of the treatment, and the carrier is not allowed to reconsider this issue retrospectively. If the carrier had
preauthorized a service that it was required to preauthorize, the carrieris liable for remitting a reasonable reimbursement for
the service

Pursuantto Rule 133 1, amedical bill requires certain supporting documentation. This Rule, prior to the 2005 emergency
amendments, specified the circumstances in which a carrier could request additional documentation (which the catrier had
to make within fourteen days) Rule 133.300 states that carriers must, upon receiptof a bill, review the bill for completeness,
according to the definition in Rule 133.1. If the bill is complete, the time that is allowed for the carrier to process the bill
continues to Tun. ‘Where a health care provider does not send sufficient documentation, and does not respond timely to the
carrier’s request for additional documentation, but the bill is nevertheless complete pursuant to the definition contained in
Rule 133 1, the carrier must still review the bill based on the informetion available. If the information does not suppert the
level of service for which the provider billed, the carrier may deny payment for the bill This does not change the carrier’s
statutory 45-day time frame to process the bill ' o

The rule as published reflects the 2005 emergency rzle amendments, which: deleted a sentence in subsection (2) regarding
onsite audits to clarify that the timeframes apply to all audits; deleted the criteria in subsection {c} that rrmst be met for an
insurance carrier to request additional documentation on a medical bill since a carrier may request additional docamentation
necessary to ¢larify a provider's charges at any time during the 45-day period; and changed the timeframe a provider has to
respond to a request for additional documentation to 15 days from 14 days The various timeframes set forth in these sections
are consistent with the fimeframes established by those amendments. Amendments were also been made throughout the rule

to update references and revise effective dates.

Rale 133.302. Preparation for an Onbsite Audit.
(a) An insurance carrier may perform an onsite audit of a health care provider that has billed the insurance

carrier, if the insurance carrier provides a notice of intent o perform an onsite audit in accordance with

subsections {c) and (d) of this section, i
(b) An onsite audit may focus on workers’ compensation claims in which the insurance ‘carrier:
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ment in accordance with §116 11 of this title (relating to Request for Reimbursement or Payment from the

Subsequent Injury Fund).

(gj This rule shall apply for all requests submitted on or after Tuly 135, 2000.
Effective Date: July 15, 200

Ed: This rule implements 1999 L. sglsiatmn and allows the Execitive Director to delegate the authority to issue mteriocut()ry
orders for the payment of medical benefits denied on the basis that they are not compensable ornotreasonable and neceésg
The Renefit Review Officers and Hearing Officers continue to have anuthority to issue mteﬂocutory orders for the payme;

" of medical benefits on the basis that they ate for non-compensable condmons

@

©
SUBCHAPIER E - COMPELIING PRODUCTION OF DOCUMENTIS '

“Rule 133.401: Orders for Production of Documents
(2) The executive director or designee may issue an order for the productlon of documents upon the written

request of an employee of the medical review division which establishes good cause for jssuance.
(b) The request for issuance of an order for the production of documents shall be sufficient to establish good canse
if it contains:
(1) a descriptien of the documents sought with adequate particularity;
(2) the name of the person believed to be in possession of the documents and the address or location whe
the documents are believed to be; and
(3) a statement that such documents are needed in an identified shatter,
()  An order for the production of documents may be issned at any time to obtain documents relating to a math

within the authority of the division of medical review.

®

Effective Date: June 1, 199

Rule 133.402: Delivery of Qrder; Compliance
(a)  Service shall be completed by delivery of a copy of the order to the individual named in the order, in perso;

or by certified mail, return receipt requested.
(b) The individual served shall comply with the order on or before the time and date stated in the order by providin

the described documents to the designated agency employee, Copies of such documents may be substitute

for originals. _ ;
Effective Date: June 1, 199;

Rule 133.403: Noncompliance; Enforcement
() Noncompliance with an order for the production of documents is punishable as an administrative wolatlo

under Texas Civil Statotes, Article 8308-1021(b)(3), with a penalty not to exceed $10,600.
(b) In addition to initiation of administrative violation proceedings, compliance with an order for the productior

of documenis may be enforced by means of a civil proceeding filed in a district court in Travis County, Texas
Effective Date: June 1, 1992

CHAPTER 134 - BENFEFII'S - GUIDELINES FOR MEDICAT. SERVICES, CHARGES, AND PAYMENTS

SUBCHAPTER A - MEDICAL POLICIES @

Rule 134.1: Use of the Fee Guidelines

(@ The ground rules and the medical service standards and limitations as established by the fee guidelines shall

be used to properly calculate the payments due to the health care prowdars
(b) Health care providers shall bill the insmrance carrier for all compensable injuries usmg the codes from the

fee guidelines established by the commission The health care provider shall bill the insurance carrier for

432 Rule
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the health care ireatments and services performed, and medically necessary to relieve the effects of the
compensable injury and promote recovery. '

() Doctors of medicine, osteopathy, dentistry, chiropractic, podiatry, optometry, psychology, and registered
nurses, physical therapists, occupational therapists, imaging or radiclogy ceaters, minor emergency centers,
free-standing pathology centers, durable medical equipment suppliers, and orthotic and prosthetic suppliers
shall bill the insmrance carrier using the medical fee guideline described in Section 134200 of this title
(relating to Medical Fee Guideline). . '

(d) Pharmacists, in settings other than a hospital, shall bill according to the Pharmaceutical Fee Guideline
described in Section 134.501 of this title (relating to Pharmaceutical Fee Guideline).

(¢) Hospitals, licensed by Iexas Department of Health or Texas Department of Mental health and Mental
Retardation, and ambulatory surgical centers, licensed by Texas Department of Health, shall bill according '
to the Hospital and Ambulatory Surgical Center Fee Guideline described in Section 134400 of this title
(telating to Hospital and Ambulatory Surgical Center Fee Guideline).

(5 Reimburssment for services not identified in an established fee guideline shall be reimbursed at fair and

" reasonable rates as described in the Texas Workers’ Compensation Act, Section 8.21(b), umiil such period

" that specific fee guidelines arc established by the comimission.
Effective Date: October 7, 1991

Rule 134.2; Insurance Carrier Responsibility to Submit Medical Reports.
Ay insurance carrier shall submit all medical reports and other documentation in its possession to the commission

within five days of request from the commission A carrier that fails to submit requested information or that submits

' requested information late without good cause may be assessed an administrative penalty under the Texas Workers’

Compensation Act, Section 8.04, 10.07(b)(22), and 1021,
' Effective Date: July 26, 1991

Rule 1344 Definition of Consulting Doctor
Repealed Eifective: March 13, 2000

Rule 134.5: Treating Doctor Attendance at Medical Examination Under a Medical Examination Order

(a) The injured employee’s ireating doctor may be present at a required medical examination a3 described in
Section 1266 of this title (relating to Order for Required Medical Examinations). The treating doctor shall
be reimbursed by the insurance carrier for time as specified in the following guidelines:

(1)  a rate of $100.00 an hour limited to 4 howrs of refmbursement of time o1, if in excess of four hours, with
prior approval from the insurance carrier,

(2) reimbursement is limited to the time required to travel from the doctor’s usual place of business to the
place of the examination. In addition, it includes the duration of the examination and the time required
to return from the examination location to the doctor’s usual place of business (departure point). The
travel shall be by the most direct route. This time does not include time spent for meals ot other elective

activities engaged in by the doctor.
the charge shall be calculated in quarter hour increments with any amount over ten minutes to be

3)
considered an additional quarter hour. -
insurance carrier

(b)) A charge for attendance that exceeds these guidelines, shall have prior approval from the ins

©

or the commission.
After accompanying the injured employee to the examination, the treating doctor shall submit request for

- reimbursement on TWCC Form 67
The injured employce’s treating doctor shall be the only doctor permiited to attend and charge for the

G
attendance at the examination, unless the freating dobGtor receives prior approval from the insurance carrier

to send a different doctor to observe the examination.
Effective Date: September 2, 1991
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=<Prev Rale Texas Administrative Code Next Rule>>
FITLE 28 INSURANCE
PART 2 TEXAS DEPARTMENT OF INSURANCE, DIVISION OF WORKERS'
COMPENSATION
. CHAPTER 134 BENEFITS--GUIDELINES FOR MEDICAL SERVICES, CHARGES,
| AND PAYMENTS
SUBCHAPIERE HEALTH FACILITY FEES
RULE §134.401 Acute Care Inpatient Hospital Fee Guideline
(2) Applicability.

(1) This guideline shall become effective August 1, 1997. The Acute Care Inpatient Hospital Fee Guideline
(ACIHFG) is applicable for all reasonable and medically necessary medical and/or surgical inpatient services
rendered after the effective date of this rule in an acute care hospital to injired worlers under the Texas
Workers' Compensation Act. These 1ules shall not apply to acute care hospitals which are located in a
population center of less than 50,000 persons and have 100 or less licensed beds, which shall be reimbursed at

a-fajr and reasonable rate

(2) Psychiatric and/or rehabilitative inpatient admissions are not covered by this guideline and shall be
reimbused at a fair and reasonable rate until the issuance of a fee guideline on these specific types of
admissions. For these type of admissions, insurance cartiers shall put one of the appropriate following codes on

Psychiatric-Inpatient--1P,

(3) Services such as outpatient physical therapy, radiological studies, and laboratory studies are not covered
by this guideline and shall be reimbursed at a fair and reasonable rate until the issuance of a fee gnideline
addressing these specific services. For these type of admissions, insurance carriers shall put one of the
appropriate following codes on each bill fo indicate the type of services performed: Type of Service—-Code:
Hospital Surgical-Outpatient--HS; Hospital Other-Outpatient--HO; Ambulatory Suzrgical- Outpatient--AS;

Ambulatory Other-Outpatient--AQ
(4) Ambulatory/outpatient surgical care is not covered by this guideline and shall be reimbursed at a fair and
reasonable rate until the issuance of a fee guideline addressing these specific types of reimbursements. For

these type of admissions, insurance catriers shall put one of the appropriate following codes on each bill to
indicate the type of services performed: Type of Service--Code: Ambulatory Surgical-Outpatient--AS;

Ambulatory Other-Outpatient-AQ.
{5) Emergency services that do not lead to an inpatient admission are not covered by this guideline and shall
be reimbursed at a fair and reasonable rate until the issuance of a fee puideline addressing these specific

services. Except as listed in subsection {c){(4)(B) of this section, emergency transportation shall be reimbursed
- in accordance with the Texas Workers' Compensation Commission Medical Fee Guideline in effect af the time

the services are rendered.

{(b) General Ground Rules.

(1) The followiﬁg words and térms, when used in this section, shall have the following meanings, uniess the
context clearly indicates otherwise.

(A) Acute Care Hospital--A health care facility that provides inpatient or outpatient services delivered to
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patienis experiencing acute illness or trauma as licensed by the Texas Department of Health (TDH) as a
General or Special Hospital Type.

(B) Inpatient Services—-Health care, as defined by the Texas Labor Code, §401.011(19), provided by an
acute care hospital and rendered to a person who is admitted to an acute care hospital and whose length of stay
exceeds 23 hours in any unit of the acute care hospital.

(C) Institutional Services--All non physician services rendered within the hospital by an employee or agent
of the hospital.

(D) Length of Stay (LOS)--Number of calendar days from admission to discharge. In computing a patient's
length of stay, the day of admission is counted, but the day of discharge is not.

(E) Medical Admission--Any hospital admission where the primary services rendered are medical in natmre.
(F) Stop-Loss Payment--An independent method of payment for an unusually costly or lengthy stay.

(G) Stop-Loss Reimbursement Factor (SLRF)--A factor established by the Commission to be used as a
multiplier to establish a reimbursement amount when total hospital charges have exceeded specific stop-lass

thresholds

(H) Stop-Loss Threshold (SLT)--Threshold of total charges established by the Commission, beyond which
reimbursement is calculated by multiplying the applicable Stop-Loss Reimbursement Factor by the total
charges identifying that particular threshold

(1) Surgical Admission—Any hospitsl admission where the primary services rendered are surgical in nature.
The surgical nature of the service is indicated by the use of a surgical procedwre code:

(7) Standard Per Diem Amount (SPDA}--A standardized per diem amount established by the Commission as
the maximum reimbursement for hospital services covered by this gnideline.

(2) General Information.

(A) All hospitals shall bill their usual and customary charges. The basic reimbursement for acute care
hospital inpatient services rendered shall be the lesser of:

(i) a 1ate for worker's compensation cases pre-negotiated between the carrier and hospital;
(ii) the hospital's usual and customary charges; or
(iif) reimbursement as set out in subsection (¢} of this section for that admission,

(B) Additional reimbursements as outlined in subsection {c}{4) of this section are determined on a case-by-
case basis within the guidelines established for the specific services rendered.

(C) All charges submitted are sub]'~ ect to audit as described in Commission rules.

(D) Al bills for professional services rendered by a health care practitioner shall be submitted on form
TWCC-67, the standard HCFA 1500 form.

(E) All bills for acute care hospital inpatient services shall be submitted on form TWCC-68a, the standard
UB-92 (HCFA 1450) form Depending upon the type of service(s) rendered, the appropriate code shall be
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included on each UB-92 (HCFA 1450) submitied. One of the following codes shall be put on the bill by the
insurance carrier: Type of Service-Code: Acute Care-Inpatient (Medical)--IM; Acute Care-Inpatient

(Surgical)--IS.

(F) When a medical admission takes place, and stugery is subsequently performed during this stay, the entire
stay is considered to he asurgical admission

(¢) Reimbursement.

{1) Standard Per Diem Amount. The workers' compensation standard per diem amounts fo be used in
calculating the reimbursement for acute care inpatient services are as follows: Medical--$870; Surgical—-
$1,118; Intensive Care Unit (ICU)/Cardiac Care Unit (CCU)--$1,560.

(2) Method All inpatient services provided by an acute care hospital for medical and/or surgical admissions
will be reimbursed using a service related standard per diem amount,

{A) The complete treatment of an injured worker is categorized imto two admission types: medical or
surgical A per diem amount shall be determined by the admission category.

(B) A per diem amount is also established for reimbursement of each specific ICU/CCU day independently.
This special per diem rate is used for each ICU/CCU day in lieu of the specific {medical/surgical) per diem rate
being used for normal services rendered during this admission.

(C) Independent reimbursement is allowed on a case-by-case basis if the particular case exceeds the stop-
Ioss threshold as described in paragraph (6) of this subsection or if the ICD-9 primary diagnosis code is listed

in paragraph (5) of this subsection
(3) Reimbursement Calculation.

(A) Ex_p}anaﬁonh

(i) Each admission is assigned an admission category indicating the primary service(s) rendered {medical
or surgical). '

(ii) The applicable Workers' Compensation Standard Per Diem Amount (SPDA) is multiplied by the length
of stay (LOS) for admission.

(iii) If applicable, ICU/CCU days are subtracted from the tofal LOS and reimbursed the ICU/CCU per diem
rate for those specific days of treatment in lien of the assigned medical/surgical per diem rate.

(iv) The Workers' Compensation Reimbursement Amount (WCRA) is the total amount of reimbursement
to be made for that particular admission.

(B) Formula. LOS x SPDA = WCRA.

(€7) Examples,

(i) Without ICU/CCU days: admission category--medical; length of stay--eight days; per diem (medical)--
$870: eight days at $870 equals $6,960.

(if) With ICU/CCU days: admission category--surgical; length of stay--15 days; ICU/CCU days--three
days; per diem {surgical)--$1,118; per diem (ICU/CCU)--81,560. Fifteen toial days minus three ICU/CCU days




: Texas Administrative Code Page 4 0f5

equals 12 surgical days. Twelve days at $1,118 plus three days at §1,560 equals $18,096
(4) Additional Reimbursements. All items listed in this paragraph shall be reimbursed in addition to the
normal per diem based reimbursement system in accordance with the gnidelines established by this section.

Additional refmbursements apply only to bills that do not reach the stop-loss threshold described in subsection
(c}(6) of this section.

(A) When medically necessary the following services indicated by revenue codes shall be reimbursed at cost
to the hospital plus 10%:

(1) Implantables (1evenue codes 275, 276, and 278); and
(i1} Orthotics and prosthetics (revenue code 274).

(B) When medically necessary the following services indicated by revenue codes shall be reimbursed at a
fair and reasonable rate:

(i) Magnetic Resonance Imaging (MRIs) (revenue codes 610-619);

(it} Computerized Axial Tomography (CAT scans) (zevenue codes 3 50-352, 359);
(iii) Hyperbatic oxygen (revenue code 413);

(iv) Blood {revenue codes 380-399); and

(v} Air ambulance (revenue code 545).

(C) Pharmaceuticals administered during the admission and greater than $250 charged per dose shall be
reimbuyrsed at cost to the hospital plus 10%. Dose is the amount of a drug or other substance to be administered

at one time.

(5) Reimbursement for Certain ICD-9 Codes. When the following ICD-9 diagnosis codes are listed as the
primary diagnosis, reimbursement for the entire admission shall be at a fair and reasonable rate:

{A) Trauma (ICD-9 codes 800.0-959.50};
(B) Buins (ICD-9 codes 940-948,9); and

(C) Human Immunodeficiency Virus (HIV) (ICD-9 codes 042-044.9).

(6) Stop-L.oss Method. Stop-loss is an independent reimbursement methodology established to ensure fair and
reasonable compensation to the hospital for upusually costly services rendered during treatment to an injured
worker. This methodology shall be used in place of and not in addition to the per diem based reimbwsement
system. The diagnosis codes specified in paragraph (5) of this subsection are exempt from the stop-loss
methodology and the entire admission shall be reimbursed at a fair and reasongble rate.

(A) Explanation

{i) To be eligible for stop-loss payment the total audited charges for a hospital admission must exceed
$40,000, the minimum stop-loss threshold.

(i1) This stop-loss threshold is established to ensure compensation for unusually extensive setvices required
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during an admission.

(ﬁi} If'andited charges exceed the stop-loss threshold, reimbursement for the entire admission shall be paid
using a Stop-Loss Reimbursement Factor (SLRF) of 75%.

(iv) The Stop-Loss Reimbursement Factor is multiplied by the total audited charges to determine the
Workers' Compensation Reimbursement Amount (WCRA) for the admission

(v) Audited charges are those charges which remain after a bill review by the insurance camier has been
performed. Those charges which may be deducted are personal items (e g., telephone, television}. If an on-site
audit is performed, charges for services which are not documented as rendered during the admission may be
deducted. Items and services which are not related to the compensable injury may be deducted. The formula to
obtain gudited charges is as follows: Total Charges - Deducted Charges = Audited Charges.

(B) Formula. Audited Charges x SLRF = WCRA.

(C) Example. Total Charges: $108,000; Deducted Charges: $8,001; Audited Charges: $99,989 $99,999
x 75 = $74,999 25 (WCRA) |

(7) Reimbursement for Other Services.

(A) Professional Services. All professional services performed by a health care practitioner shall be
reimbursed in accordance with the Texas Workers' Compensation Commission Medical Fee Guideline

currently inn effect.

(B) Pharmacy Services. Pharmaceutical services rendered as part of inpatient institutional setvices ate
included in the basic reimbursement established by patagraph (1) of this subsection. Pharmaceutical services
shall not be reimbursed separately except as listed in paragraph (4)(C) of this subsection.

Source Note: The provisions of this §134 401 adopted to be effective August 1, 1997, 22 TexReg 6264.
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The amendment was adopted under the Texas Appraiser
Licensing and Certification Act, §5 {Aricle 6573a 2, V.T.C.8)}
which provides the Texas Appraiser Licensing and Ceriificafion
Board with authorify to adopt rules for the licensing. and
certification of real esfais appraisers and for standards of
practice.

This agency hereby cerfifies that the adoption has been re-
viewed by fegal counset and found to be a valid exercise ofthe
agency’s legal autharity.

lssued in Austin, Texas, on June 24, 1997,

TRI-G708230

Renil C. Liner

Commissioner

Texas Appraiser Licensing and Cerfiication Board
Effsctive date; Iuly 14, 1997

Propasal pubfication date: May 6, 1987

For further information. please call: (512} 465-3950

+ + +
Part XXITI. Texas Resl Estate Commis-
sion
Chapter 535. Provisions of the Real Bstate Li-
cense Act
Education, Experence, Educational Programs,
Time Periods, and Type of License

32 TAC §535.61

The Texas Real Estate Commission adopts an amendment to
§536.61, conceming accepiance of courses submitted by real
estate license applicants, with changes to the proposed fext as
published in the Aprd 1, 1957, issue of the Texas Registar {22
TexReg 3200). The amendment autharizes [he commission fo
accept cowrsas offered By a school accredited by fhe real estats
regufatory body of another state. The amendment also permits
the commission fo accept real esfate related courses from
acoradited collages or universities for which credit was awarded
on an eXamination oy or because of other leaming experience.
Core real estate courses, those courses specifically required for
original licensing .or fcense renewal, would hot be acdepted
by the commission if credit was given based only upon an
oxaminalion or upon other learning experience. The caption of
the section alse has been broadensd ta include the acteplance
of courses as well as examinaticns. Adoption of the amendment
penilts otherwise qualified applicants o rely upon education
obtained in:propretary schools regulated by other states and
fo rely upon credits for reat estate retated courses obialned by
examination or for ntharleammg experience from an accredifed
cai]ege or universiy.

Thres comments were received from individuals in support of
the amsndment. Two of thé commants focused an the stan-
dards followed by colieges and’ universities in awardmg cradits
based upon on-ihe-pb training of other experence. On final
adoption, the comimission dafermined that the acceptance of
course credits based. an examjnation only or for other leam-
ing should be residcted kv acoredied colleges or universities,

whose accreditation standards ensure the application of guide-
tnes for the awarding of credils in this faghien. The commissian

" aiso made nonsubstantive changss to make the section easier

to read.

The amendment is adopted under Texas Civil Statutes, Arficle
6573a, §5(h), which authorize the Texas Real Estate Commis-
sion to make and enforce all rules and reguiations necessary
for the performance of ifs dufies.

$3156]  Examinations and Acceptonce of Courses,

(a{a) (No change)

{p) Edneational programs or courses of study in real estate
offered after the effective date of this section by schools accredited
by the commission, by & school aceredited by & real estzte regnlatory
agency of anather state or by accredited colleges and universities,
as defined by these sections, will be accepted as meeting the re-
quirements of the Act for the snceessfiul completion of educational
precequisites for a license npon 2 defermination by the cormmissien
that:

(-5} (No change)}

{2){ad} (Mo change)

{e2) The commission may aceept experiential leaming credife
or credits awarded by final course examination only for real estate
related conrses ‘from 2n accredited college or wniversity. The
commission may not accept expeneﬂtm.l Teaming eredits or credits
awarded by final course examination only for core real courses from
any source. Credits obtained Som alternative delivery methods may
be accepted by the commission if the coursa satisfles the requirements
for such a course contained in §535.71 of this Hitle (relafing fo
Mandatory Continning Education}.

(f)}(h) (Mo change]
This agency hereby coertifies that the adoption has been re-
viswed by legal counsel and found to be a valid exercise of the
agency’s legal authnnty

Issued In Austin, Texas, on June 24, 1897,

TRD-9708213

Mark A, Maseley’

Genara! Cotrsat

Taxas Real Esiata Commission
Effective date; July 14, 1997

Proposal publication dater Aprif 4, 1997

- For further information, p[aase call: (812) 465-3000

+ + +
TITLE 28. INSURANCE
Part 1. Texas Workeis Cormpensation
Commission’
Chapter 134. (deeimes for Medical Services,
Charges, and Payments
Subchapter B Health Facility Fees
28 TAC §134400

22 TexReg 6264 Tuly 4, 1997 Texas Register




The Texas Workers’ Compensation Commission (The Com-
rission or TWCC) adopis the repeal of §134.400 and new
§134.401, concerning guidslines for acute care inpatient hospi-
tal fees and the simultanecus repeal of existing §134.400, con-
cerning the same subject, with changes to the proposed text as
published in the February 11, 1997, issue of the Texas Regis-
fer {22 TexReg 1579}

The new rule will establish presumptively falr and reasonable
payments for acute care inpatient hospital services provided
after the effeclive date of the rule o workers' compensation
claimants who were injured on or afler January 1, 1881,
Subsection (a) of the rule sets out the services o which the
rule appliss. Subsection {b) confains applicable definffions and
general information related to billing for acute care inpatient
hospital services. Subseclion {c) sets out reimbursement
amounts and methods, including reimbursement caloulation
examples, diagnosas and items which are carved out of the
per diemt reimbursement, stop-loss reimbursemsnt methed, and
reimbursement for professional and pharmacy services.

As required by the Government Code §2001.033(1), the Com-
mission's reasened jushfication for this rule is sef out in this or-
der which Includes the preamble, which in turn includes the nile.
The reasoned justification is contained In this preamble, and
throughout this preamble, including how and why the Commis-
sion reached the conclusions it did, why the iule is appropriate,
the factual, policy, and legal bases for the ruls, a restatement of
the factual basis for the rule, a summary of comments received
from Interested parties, names of those groups and associz-
ions who commented and whether they were for or against
adoption of the nule, and the reasons why the Comimission dis-
agrees with some of the commenis and propesals,

In formulating the Acute Care Inpafient Hospital Fae Guideline
{ACIHFG), the Commission carefully and fully aralyzed all of the
statutory and poficy standards and abjeciives and alf the data
and information the Gormlssion has or which was submitted
to . The Commission ufflized all of this, and its expertise
and experience, fo formulate the hospital fee guideline which
batances the statutory standards to ensure that infured workers
racelve the quahty hesith care reasonably required by the
nature of their injury as and when needed; fo ensure thaf the
fee guidelines are fair and reascnhable; o meet the statutory
objective to achisve effective medical cost confrol; to ensure
that the fee paid for a workers’ compensation patient would
not be in excess of the fee charged for simitar ireabment of
an injured individual of an equivalent standard of living and
paid by that individual or someone acting on that individual's
behalf; ard to take into consideration increased security of
payment under the Texas Workers' Compensation: Act (the Act).
Fult and objective anslysis and consideration was given 1o all
comments receivad, as evidenced by the revisions made to the
e as initially propoesed and reproposed znd the Commissicn's
responses to commenis in this preamble.

Sbrie commenters advocated that the ACIHFG not be adopted, .

It is important that a guideline for acute care inpatient hospital
senices be adopted so the siatufory standards discussed at the

beginning of and throughout this preamble are complied with .

and it Is of paricular mportance becauss of the invalidation of
the previous ACIHFG by the courls. As & resulf, there has besn
no ACIHEG in place since the Texas Supreme Court's ruling on

February 13, 1997, leaving the initial determination of what is a
falr and reasonable rate to workers' compensation participanis.
This new ACIHFG wili reduce the number of dispuies and
decrease cosis by providing guidance to the participants in
the system regarding fair and reasonable reimbursements for
acuts inpalient hospital care. The fee guideline also should
be adopted because of ihe facls discussed in this preamble
which suppart the Commission’s conclusion that the previous
fee guideline rates should be revised.

The provisions of new §134.401 become effective on August 1,
1897 for all reasonable and medicaily necessary medical and/
or surgical inpatient services rendared after that date to Injured
warkers in an acute care hospital. This wil allow a sufficient
pericd of time for participants to rmakse necessary changgs in
the billing process to implement the provisions of the new rule

Beginning in early 1996, the TWCGC Medical Advisory Cormmit-
iea (MAC) provided input regarding revisicn of the 1892 ACI-
HFG. Tha MAC, by staiute {Texas Labor Code, §413 005), is
fo advise the Medical Review Division in developing and ad-
ministering the medical policies, fea guidelines, and utilization
guidelinas established urndar the Texas Labor Code, §413.011,
The MAC advises the Medical Review Division of the TWCC
in the review and revision of medical policies and fee guide-
lines required under the Texas Labor Code, §413.012. The
MAC is cornposed of representative members appointad by the
Commission asfoflows: a representative of a public health care
facility, & representative of a private health care facility, a docfor

. of madicing, a doctor of osteopathic maedieine, a chiropractor,

a dentist, a physical therapist, a pharmacist, a podiatrist, an
occupational therapist, a medical equipment supplier, a regis-
tered nurse, a representative of amployers, a representative of
employées,; and two representativés of the generalf pubiic. In
Aprif of 1996 the MAG recommended o the Commission the
proposal of the ACIHFG as evenlually published in the July
26, 1996, Texas Regisier {21 TexReg 6939). That proposal
was hased on the same methodelagy (use of hospital contract

" rates} as in this adopted ACIHFG. This July 26, 1998, pro-

posal was medified pursuant to information obtained from the
TWCC Medical Advisory Commiftes, a Commission-appeinted
ACIHEG Task Force, and numerous public comments. k devel-
oping the rule'proposal published here, the Commission utiized
the information gathered during the dévelopment of the July 26,
1698 proposal and the information gathered following that pro-
posal.

Fallowing 2 public hearing on the proposad rule as published in
the July 26, 1995 Texas Regisfer (which was held on Septem- -
ber 12, 1598), the Ghalrman of the Commission appointed an
ACHHFG Task Force (the Task Force) as authorizad by the
Act, §413.008 composed of Charles Bailey, Texas Hospital As-
sociation; Becky Monrcs, Houston Memorial Northwest Medi-
cal Center; Robert Kamm, Texas Association of Business. and

- Charmbers of Commeres; Pam Beachley, Busihess Insurance

Consumers Association; and Todd Brown, Execuhve Director,
TWGG. Anthony Heap of Spofin Meniorial Hospital was added
to the Task Force later. The Chairman appointed Todd Brown
as Chair of the Task Foree and directed Mr. Brown to establish
the scape and objective of the Task Force; Mr. Brown asked
ihe Task Force to examine the issues of fiered per diems for
surgical admissions, exempfion of certain items and/or services
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from the per diem fees, and the stop loss threshold. The Task
Force met on six occasions fo exchange information and dis-
cuss the issues. After Plainiiffs THA et al. sued Mr. Brown
in his individual, rather than official capacity, Robert Marquette,
. Director of the Medical Review Division, replaced Mr. Srown
as the Chair of the Task Force.. (Ses discussion of lawsuit
elsewhere in this preamble.)] The Commission staff took the
ideas and information provided by the Task Force inio consid-
eration iy developing ifs recornmendzston to the Commission.
The Task Force was useful in presenfing various views which
ware considered in establishing the ACIHFG and, for éxample,
carve outs were incorporated due, in part, to Task Forca input
However, there was no consensus in tha Task Force on certain
main aspects of relmbursement and the Commission believes
there would be na further benefitin the creation of another Task
Farce hecguse there was no indication of any ability of the dif-
ferent interest groups in reaching any consensus on basic areas
of disagreement in- the rate setfing process within a reasonable
fime perod. Al the conclusion of the Task Forca meetings on
January 6, 1997, the memibers of the Task Foree were invited
to submit statements to the Commission regarding staff recorn-
mendafions. The statements submitted illusirated the divergent
views regarding the appropriate methods for deterinining fair
and reascnatle hospital reimbursements.

Public comment on the ACIHFG proposed in the July 26, 1998,
issue of the Texas Register raised many issues mcludmg the
carve out or exclusion of certain ifers and services from the
guideline, changes In the siop-loss threshold, exempiion of
smailfrural hospitais from the guideline, inclusion of oufpatient
services In tha guideline, fiering of the surgical reimbursement
rates, regional varfation in refmbursement rates, and the effect
of inflation on hospital reimbursement.  Some commenters
also quesfioned the vafidity of using managed care contracis
as a basis for workers’ compensahon reimbursements, raising
issues such as differences In case mix, differenices In case
complexity, and use of steerage in managed care contracts.

As a result of analysis of the information obtained by the Com-
mission from these various sources and addificnal information
gathered hy the Commission staff, changes were made fo the
rule as proposed in the July 26, 1986 Texas Regisfer. The
knowledge which has been accumulated by the Commission
since the July 26, 15986, proposal of the ACIHFG was used
?gt;)?r)mufahng the second proposal {published on Febmary 11,

Changes made fo tha February 11, 1997 proposal of the rule
are in response to public comment received In wriling and
through public comment recelved at a public hearing held on
March 6, 18587 and are described in the summary of commenis
and responses section of this preamble. Olher changes wera
made for Gonafstensy or clarily. Commenters were inviled 16
coirwnent cn al aspects- of the rule, including, fee amounts,
regiona! varations in faes, 100-bed or less hospital exemplion,
and $ered per diems, and wers encouraged o submit daia {o
suppcrt thisir posnhans The changes from the rule as proposed
do not afféct any subject or: pérson other than those sublects

and parsons included as potential or actual affected persons or -

subjacts in the proposed rule preamble. The rule as proposed
affected all regulated parities and subjects of regulation that are
affected by the adopled rule. The public and affested persons

ware given sufficient advance notice of the rulebs content to
permit thern to asceriain whether proteciion of their interests
raquized them to request a hearing and participate therein
The Commissioners exercised thalr discrefion and judgment,
experience, and expertise, o balance the sfatutory slandards
and the interests of ali thoss affected.

This new rule will fulfilf the requirements of the Texas Labor
Code, §413.011 that the Cammission by rufe establish medical
polidies and guidslines, and ihe Texas Labor Code, §413.012
that the Commissicn periodicaliy review and revise its fee gquide-
fines. The new rule will revise provisions in the previous guide-
line mcfudlreg ingreasing the per diem reimbursement for hos-

plial sarvices related to 2 medical admission from $600 to $870;

increasing the per diem reimbursement for services related to
a surgical admission from $1,100 o $1,118; dacreasing the per
diam reimburseraent for inlensive or cardiac care uniis services
from $1,800 1o $1,560; redefining the exempiion far "smalifru-
rat* hospitals as an exemption for "hospitals which are located
in a popuiation center of less than 50,000 persons and have
100 or less licensed beds”; revising the basic reimbursement
method to require the payment of the lesser of billed charges,
contract rates or the per diem In the guideline; exempting from
the per diem reimbursement pmvisions of the guideline certain
high-cost sérvices, supplies, and diagnoses in additicn to MRIs,
CAT scans and implantables; eliminating the requirement that
an inveice be submitted for reimbursament of implantables; and
lowering the stop-foss threshold to $40,000 and the stop-loss

reimbursemerit factor fo 75%.

Changes fom the rule as proposed and published in the
February 11, 1937 Texas Register are found in the following
subsections of new §134.401: in subsection {2){1} the effective
date of the rule has been changed from June 1, 1997 to
August 1, 1997, the sentence "Medical andlor surgical inpatient
services rendered prior to the effective date of this rule shall be
subjact to the ACIHFG in effect 2t the fima the services were
rendered.” has been deleted and the words "which are located
in 2 population center of less than 50,000 persons and have®
have been added to the last sentence; in subsection (b){1 ¥E)
the words "as dafined by ihe Texas Labor Code §401.011{19),
provrded by an acule care hospital and’ have been added;
in subsections (b)(2XD) and (c)(7HA} the ferm "health care
provider” has been changed to "health care pracﬂﬂorra"' el
provide consistency. with the terms as defined In the Texas
Lahor Cede; in subsection {c}(1) the per diem reimbursement
for acute care mpatrent surgical cases has been changed from
$1,045 to $1,118; In subsection (c)(3}(C)(f) the exampls has
been recalcuiafed using a surgical per diem rate of $1,118;
in subsection (e}(4}(C) the word “charged™ has besen added to
indicate that the $250 thrashald is determined by charges and
the senlence "Dose is the amount of a drug or other substance
o be administered at one iime” has heen ad'ded to define the
ferm "dosa". : ’

The effectlve date of the rule has been changed from June 1,
1897 fo August 1, 1997 to provide a peried of ime afier adaphon
of the nule for Insurance canjers and acule care mpaﬁent hos-
pitals to make necessary changes to sysiems and prcscedures
for implementation of the new AGIHF&. The sentence "Medical
andfor surgicat inpatient services rendered prior 1. the effec- -
five date of this rule shall be sublect fo the AGIHFG in effect
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at the time the services were rendered." has been deleled from
subsection ()1} in response fo public commant {see specific
rasponse tater in this preamble} to avoid confusion regarding
the application of the previous ACIHFG (§134.400) to services
rendered after that guideline was declared invalid by the courts,
In that same subsection, the small hospital exemption has basen
changed by the addition of exemption criteriz that the hospital
be lecated in & population center of less than 50,000 persons.
This addition means & hospital must be smaif (100 or less fi-
censed beds in size) and be located in a population center of
less than 50,000 people to be exempt from the provisions of the
ACIHFG, In subsection (b}('l (B} the language addition clarifies
that the ferm "health care” is used as i is defined in the Texas
Labor Code and that inpatient services as used in the rule refers
in health sare provided by an acute care hospilal. In subsec-
tion {&)(2){D} and {c}{7){A) the term “health care provider” was
changed fo "health care practitioner” because, as these terms
are defined in the Texas Labor Code, “health care practitioner”
{(an individual who is fcensed lo provide or render and provides
or renders health care or a nondicensed individual who provides
or renders health care under the direction or supervision of
doctor) expresses the meaning intended in thase subsections.
The Commissioners changed the per diem reimbursement for
acute care inpatient surgical cases from $1,045 to $1,118 in
subsection {¢)(1} fo ensure atcess fo quefily health care and
as an additional protaction to ensure falr and reasonable rates
for surgical cases. The change takes info account the number
of surgical cases as compared o medical cases in the workers'
compensation systern and inflation {see the datsiled discussion
of per diemn rates chosen elsewhere in this preamble). The ex-
ample in subsection {c}{3)C)i) was recaiculated o reflect the
change in the surgical per diem rate. The changes o subsas-
tions {e}{#)(G) were made fo clarify that the $250 thrashold is
determined by hospital charges and ¥ define the term "dose”
Although the term "durable medical equipment” Is not contained
in tha nile as proposed or adopted, the terminology was inad-
vertently used in the draft preamble, but has been deieted in
the adopied preamble and the more specific words "erthotics
and prosthetlics” substiiuted as approprate.

The Commission considered all relévant statutory and policy
standards and objeciives and designed this new rule 1o achieve
those standards and objectives, including the following:

{1) establish guidelines refating to fees charged or paid for med-
ical services for employees who suffer compensable injuries, in-
cluding giidelines refafifg to payment of fees for specific med-
ieal traatments or sefvices;

{2} ensure that injured workers receive the heaith care reason-
ghly required by the nature of their injury, as and when needed;

(3} ensure gmdelmes for medical services fees are fair and .

reasonable;

{4) design fes guidsiines to ensure qualily health care to the
injured workers of Texas;

(E) design fea guzde]mes o achleve effective medical cost
control; .

' {8) ensure guidaiines for medrcal services fees do not ‘provide
for payment of a fee in eXcess of the fee charged far similar
treatment of an infured individuat of an equivatent standard of

living and paid by that individual or someons acting on {hat
individual's behalf;

{7} consider the increased securily of payment afforded by the
Act in establishing the fee guidelines;

{8} maintain & statewide database of medical charges, actual
payments, and {reatment protocols that may be used by the
Commission in adopting medical fee guidelines;

{9} ensure the Commission’s databasa contains information
necessary to defect practices and patterns in medical charges
and actual payments; and

(10) ensure tha Commission's database can be used in 2
meaningfu! way to allow the Commission to control medical
costs as provided by the Act

This new rule schievas these standards and objectives by its
provisiens, including but not limited ko the following:

(1) specifying the fees to be paid for acute care inpafient hospital
servises provided under fhe Texas Workers' Compensation Ack

{2} considering the amounts currenily. accepted by hospitals
as payment in full under confracts for acufe care inpatient
services and for Medicare patients when sefting the per diem
rates, ta avoid eny adverse effest on the access to or quality
of medical care, to ensure the per diam rates are fair and
reasonable, to achieve effactive medical eost control, and to
ensure the workers' compensation rate s not in excess of the
amount that would ba paid for simitar freatment of non-workears’
compensation pafients of an equivalent standard of living;

(3} requiring that payment to a hospital bé the lesser of the
amount spedlfied in the fee guideline, the amount specified in
a prenegotiated contract with the carriar, or billed charges io
ensure that hospitels are not reimbursed for workers' compen-
safion patients in excess of the'amount that would be paid for
similar treatment of non-workers' compénsation patients of an
equivalent stendard of living, and fo achieve effective medical
cost control;

(4} intluding non-workers' compensation data in the data re-
viewad and ufiized by the Commission to allow the Commission
fo detect practices and patterns In medical charges and actual
payments,to determine fair and reasonable rates, to ensure ac-
cass fo guality madical care, to ensure that hospltals are not
reiribursed for workers' campensation patients in excess of the
ameunt that would be paid for simitar treatment of non-workers’
comipensation patients of an équivalent standard of fiving, and
to achicve effective cost control;

{5} considering the seeurity of payment in the \workers’ compen-
sation syatem resutling from the absence of co-payments and
deductbles which are included in some managed care con-
fracts, when seiiing rates and ensuring fees thal are nof in ex-
cess of ihe amount that would be paid for similar reatment of
non-workers' cormpensation patients of an equwa]ent standard
of fiving?

{6} providing for reimbursement to acute care hospitals which is
sufficient to induce a sufficient number of hospitals to continte In
the system to ensure access lo guality medical care for njured
workers in Texas; and
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{7} exempting ceriain hospitals with 100 or less licensed beds
in subsection {a){1), kowering the stop-oss threshold, and
Including substantial carve culs from the per diem fess to
ensure that reimbursement to hospitals is fair and reasonable
and is sufficient to avoid any adverse effect on the access fo or
quality of medical care.

{8} adding approxiraiely 7.0% addifional to the average surgi-
cal rate found in the 1894-1985 per diem coniracts to ensure
access to quality health care and as an additicnal protection to
ansure fair and reasonable rales for surgical cases while sffll
achleving effective cost control.

These statuiory and policy standards require the Commission
to establish guidelines which balance the various Interests in
the workers" compensation sysiers by ensuring that medical
services fees are falr and reasonable, that Injured workers
recelve qualily health cars, and ihat effeclive medical cost
contral is achieved. - In addition fo balancing these interests,
and considering the increased security of payment in workers’
eompaensafion, the Texas Labor Cods in §413.011 stales that
the Gommission shall ensure guidelines for medical services
fees do not provide for payment in excess of the fee charged
for similar treatment of an injured individual of an aquivalent
standard of living and paid by that individual or someone
acting on that individual's behalf. To comply with this statutory
standard, the Commission, in reviewing and revising §134.400,
sought to analyze the hospital reimbursemants contained in
that ruie in relation to reimbursements hospitais were accebﬁng
frorn Medicare and under confracts as payment in full for
persons of an equivalent standard of fiving outside the workers™
compensation system for treatment simitar fo that provided to
infured wotkers.

Tha Commission reviewed and analyzed a tremendous amount
of data in determining the reimbursemant raie sai by this
new rule for acute care inpatient hospital services, including
the Commission's database of electronieally filed bills and
payments for the period October 1, 1994 through Juns 30,
19986 {representing over 12,000 hospital bills and in excess of
153 milion dollars in hospital charges), 2584 managed care

contracts or summaries of managed care contracts (from the .

hospitals receiving approximately 80% of the fofal workers’
cempensation reimbursement paid to hospitals in 1994 for acute
care hospital inpatisnt setvices), analysis of Medicare rates,
and state and fedsral agency information related to hospital
health care, Contracis have heen obtained from some of these
same hospitsls for the period October 1995 through October
1886, Public comments, public hearings, the Medical Advisory
Commitiee, and a Commission-appointed Task Force provided
extensive input that was thoroughly analyzed.

Texas aculs care hospitals in 1995 received 33.3% of their
gross patient revenue from third party payors and 40% from
Medicare, Because these sources account for the vast majority
of hospitaf patient reventie, the reimbursemants paid by these
payors Is relevant to determining what fees are pald for similar
freatment of persons of an equivalent standard of living, for
establishing fair and reasonsble fees, and for establishing fees
at which haospitals will continug to provide qualily health care
while the Commission stilt achieves cost conirol. - Veluntary
pariicipation in managed care conttacts and In Madicara shows

that relmbursements regeived from those payers are sufficient
to caver the hospitals’ costs.

The Commissicn obtained confracts or ofher agreements re-
flecting rates accepted as payment in full by Texas hospitals
that were in effect for any dates of services on or after Jan-
uary 1, 1994 through October 1, 1985 {hereinafter referred to
as "1994-1995 hospilal coniracts"). Per diem fees is the most
commaonly used (51.5%) methed in the 1994-1995 hospital con-
tracts, is the method used in the 1992 ACIHFG, and s adminis-
trativaly convenient. The 1284-1995 hospital per diem coniracts
sat separate rales for medical services, surgical services, and
intensive care unit services or for combined medical/surgical.
The per diem 1994-1995 hospital conkacts do not break the
fees down into smaller segments of treatments and services,
ar into a larger number of categories. Rather, the one inclu-
sive fee for sach of the medieal, surgical, and ICU categories
of service in the 1994-1895 hospital contracts shows that it is
approprigte fo have one fee for medical, ona fee for surgical,
and one fee for KGUICCU. The more recent managed care con-
tracts reviewad by the Gommission indicate that use of per diem
rates is increasing in the industry. This shows that per diem
rates established for what may be a broad categery of services
do resudt in fair and reasonable rates without different faes for

smaller categories of services,

The per diem amaunts In this rule for medical ($870), surgical
($1,118)}, and ICU/CCU ($1,560) services are the average of
the per diem 1984-1885 hospital contracts for each category,
with the addition of approximately 7.0% to the average surgical
rate found in the 1894-1988 per diem contracts. This increasa
will provide addifonat reimbursemént for those hospitals which
experienced Increases in payment from the rates conizined
in the 1984-1985 Hhospital contracts and summaries due 1o
inflatfon. This increass is approximately 7.0% of the $1,045 rafe
and brings the surgical per diem rate io approxnmateiy 130%
of the medical per diem rate of $870. This 130% difference
between the surgical and medical per diem rates is equal fo or
greater than the corresponding differential in more than 80%
of the managed care conkacts obtained and considered by the
Commission in setfing the ACIHFG par diem rates. Just as the
increases which resudt from the carve outs and the stap-loss
provision, this increase in the surgical per diem rate will ensure
injured workers' access to acute care inpatient services and
serve as an addifional protection to ensure fair and reasonable
rates for surgicat cases. Just as the increasss which result
from the carve ouls and the stop-loss provision, this increase in
the surgical per diem rate will ensure injured workers accass.
fo acuie cafe inpafient services and serve as an additional
profection £ ensuré fair ‘and reasonable rates for surgical
cases. The Commission utiiized its expertise anid experience.
fo increase the surglcal rate from the amount in the proposed
rule fo achisve a proper balance of the statutory standards |
discussed elsewhere. in this preamble. . Othér provisions in .

the rule serve fo increase acfual reimbursement, so this rule

actually reimburses in excéss of the coniract averages. (See -
relevant discussions elsewhere in this preambls, including

discussions regarding the exemption of ceraln small hosplfajs

in subsection {a)}{1), stop loss, outpatient services, case mix,

inflation; and carve oufs.) Aliemate methods of relmhursement

were considerad by the Commission and rejecied bacausa théy

use hospital charges as their basis and allow the hospitals
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fo affect their reimbursement by inflating their charges, or
are difficult o use because of the limited diagnosis groups
applicable to workers’ compensafion cases and fack of data
in billing.

The diagnestic-retated groups (DRGs) methad of reimburse-
ment involves paying the hospital a predetermined fee based
upon the patient’s diagnosis rather than for example the length
of stay or specific services provided, DRGs were not used as
the methodology for this ACIHFG for several reasons. First,
while Medicare utilizes DRGs, Medicare reimbursement rates
for those ORGs are not based upon market-driven forces and

targely involve non-working eiderly patients who require longer:

lengths of stay and a higher percantage of co-morbidity. See-
ond, the percentage of the managed care contracts ufilizing
DRG mathodoiogies was 10.8% and, therefore, would not be
3s representative of the reimbursements as per dism coniracts
which comprised 51.5% of the managed care contracts. Third,
only about five out of the approximately 494 DRGs used by
other payers make up an estimated 60% of inpalient hospital
worketst compensation éases. No data was received or could
be located which would indicate how the workerst compensa-
tion cases within these five DRGs would be comparable fo the
typical Medicare cases in terms of complexily and intensity of
care., Withouf such data, selting reimbursement rafes within the
stzlutory criteria would be extremely difficult, if Aot impossible.
The per diem rate methedology plus the carve outs result in
& more careful conisideration of factors. In addition, the Com-
mission has not received data from hospitals based upon DRGs
because DRG designations are not reparted on bills received by
the Commission and no additionat adequate data was raceived
from commenters or other sources fo assess the propriety of
utilizing a DRG-fype methodology.

The cost caleulation onwhich cost-based modetls are derived,

uses hospital charges as iis basis. Each hospital delermines
its own charges. The hospital chargs data in the Gommission's
database, as with all hospital charge data, shows that it is
weli abova the actual fees paid for most hospital services. A
study by Commission staff indicafed that charges for surgical
hospital admissions {per TWCC billing database) increased by
$07.0% from 1992 to 1896 and by 65% from 1883 through
1896, whereas for those same periods of fime ihe Consumer
Price Index (GFI) refiacted an inflation rate of 16% and 12%
raspectively, and the Medical Care Services group of the GPI
reflected an inflafion rate of 20% and 18% respectively. For
these reasans, hospital charges ate not a valid i_ndicator of
a hospitalps costs of providing services ner of what is being
paid by other payers. Therefore, under a so-called cost based
system a hospital can independently affest its reimbursement
without its costs being verified. The costbased methodology
fs hereforo questionable and difficult to ulilize considering the
statutory mandate of achieving effective medical cost controt

and the mandate not to pay more than for similar treatment to an’

injured individual of an equivaient standard of living sontained
in Tekas Labor Code §413.011. Thére is fittle incentive in this
typa of cost-based methodotogy for hospiizls to contain medical
costs,

[ recogmhon of the typa of cases which may occur more
frequently in weorkers’ compensation than in other systems,
e ACIHFG carves out the majerity of the highest cost cases

(eg. trauma and burns) from the per diem reimbursement
amotnt and provides stoposs reimbursement for cases with
tofal audited charges which exceed $40,00C. This should
compensate for any alleged additional reimbursement dus for
cases requiring a high level of services

All carved out items and services ("carve outs”) that are in
any of the 1894-1995 hospital confracts (even thase in less
than 1.0%}) and are applicable to typical workers” compensation
cases are included as carve cuts in this rule and increase
reimbursement. The carve-outs are based on the 1884-1885
hospital confracts, Other provisions which serve to norease
reimbursement include a stop loss provision, the threshoid
for which and the percentage reimbursement for which was
determined from the 1994-1885 hospital contracts, and the
addition of approximately 7.0% to the average surgical rate
found in the 1984-1865 per diem confracis.

The rule exempis from ifs provisions hospitals with 100 beds
or less which are located in 2 population center of less than
50,000, With the exceplion of seversl smell hospitals (each
in population centers of 50,000 or more people) in the list of
hospitals receiving the top 80% of workers' compensation reim-
bursement inn 1924, confracts were not requested from hospitals
which included the remaining 20% of workers' compensation re-
imbursemant due fo the small number of workers’ compensation
cases handled by such hospitals. The hospitals which received
the fop B0% of warkers' compensation reirbursement did not
include hospitals in population centers of less thaa 50,000 peo-
ple. The Commission had insufficient data regarding the dif-
fering dircumstances of hospitals in populafion centers of less
than 50,000 people and the effect of these circumstances on the
costs and payment rates of such hospitals. The Commission-
ers wished to protect and praserve the access to local hospitals
for an injured worker who lives or works in a poputation cen-
ter of less than 50,000 people. In addition, the Commissioners
sought fo avoid encouraging hospitals in poputation centers of
501,000 or more people o reorganize into smaller entities fo seek
exemption from the per diem reimbursements in the ACIHFG
based upon the 100 or less licensed beds axemption. Finally,
white hospital payment data was uilized to determine average
payments and o reflect competition in the haspital markeiplsce
in population centers of 50,000 or more peopls, such datz was

_not obtained for population canters of less than 50,000 pecple.

Commenters opposing use of managed care confracts as a ba-
sis for workers’ compensation réimbursgments allege that pay-

ments for workers’ compensation patierits shouid be higher than
managed care rates because of diferences in cass complexity,

. case mix and lerigth of stay. During the meeting of the AGIHFG

Task Force, informafion was provided that indicated hospitals
considar. utilization when negotiating contract terms, and, as a
result, ulifization has already been accotnted for in the' contract
rates. An acluarial study, déscribed in deféil elsewhere In fhis
preamble, using two methods, including .one that adjustad fer
typtca! lengih of stay, shows that workers® compensahon casas
aré not more complex than managed care cases. Commis-

"sion data shows that over 80% of possible emergency room

inpatient admissions will be reimbursed at a fair and reason-
able rate rather than the per diem rate, because of the carve
outs in the rule. If any additional reimbursement is appropri-
ate far any of the alleged reascns, the extensive carve outs,
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Increase in the surgical per diem rate, and other items of the
rule that increase reimbursement woukl compensate. informa-
tion received from the Taxas Hospilsl Association in respanse
io the Commission's 1984 Request for Information staied that
it was unaware of any adverse impact on access o care as a
result of he 1992 per diem rates, and the Commission has no
data or information which would indicate that a hospital(s) has
refused {o freat workers’ compensation patients because of the
fees provided in the 1892 ACIHFG, Therefore, there should be
no decrease in access to care for injured workars under this naw
rute. The per diem fees in this rufe are higher than the workers’
cormmpensation reimbursemeants voluntarily coniracted for by the
hospitals which contracted for workers' compensation in their
managed care coniracts, and other provisions of the rule serve
fo indrease relmbursement above the amount stated as ths per
diern rafe. Testimany by hospital representatives at tha publis
hearing on the previous proposal of this nile revealed that gen-
eraily hospitals do not knowingly negefiate coniract rates where
the hospitals lose money in providing a speciic service

Because very few of the 1994-1995 hospital contracts contain
steerage guaraniees or exelusivity dauses, and because of
statutory stendards, these issues were hot addressed in this
rule. Additionally, workersp compensation does not rely on
co-paymenis or deductibles which are key components in
managed care. The absence of the necessity to collect such
co-payments or deductibles increases the sacurity of payments
int the workers' compensaiicn system which would argue for
selting workers' compensation rates lower than managed care
rates. The Commission has, however, chosen not to do so
because the quaniifiable effest of the sectmty of payment on
ratesisunclear. In addifion, 'steerage’ of patienfs to a particu]ar
hospital has markedly decregsed as an imporiant factor in
the determination of hospital conlract rates as managed care
conlracis are updated. Typically managed care organfzations
contract with every hospital in an area. . In the current market
hospitals are rarely given an exclusive contract because most
hospitals cannot offer all the services riecassary, most contracts
do not quarantee a particular leve! of patient days or busfnass,
and coniracting with a parficular plan is increasingly driven by
the fact that a hospital does not want io be excluded as one
of the provrder hospitals in a plan rather than any probable

Inereass in the number of patients.

The Commission cannot at this time confirm or disputs the con-
tention that the costs of outpatient services are different when
provided in a hospital. Because reimbursement for typical out-
patient services at the TWCC Medical Fee Guideling rates could
affect access to services and quality of cara far infured workers,
ouipatleni services will be reimbursed at fair and reasonable
ratas for hospitals. This will ensure access to quality health care
for injured workers by ensunng that hospitals will sontinue fo
provide outpatient services to workers' compensation patients

" Quipatisnt emergency services are not subject lo thig guldaline.
Howaevar, emsrgency room services associated with a bospital
inpatient admission are subject to the guidefine. Emergency
professionat services are not subject o fiis ACIHFG and are
reimbursed in acéordance with the Medical Fee Guideline in
effact af the time the services are provided. Emergency trans-
por!atmn, other than air ambulance, will coniinue to ba reim-
bursad in accordance with the TWCG Médical Fes Guideline in
effect af ihe time the services are rendered.

- Tiered surgical rates are not necessary for a rate fo be fair and

reasonable, or {0 ensure access o quality health care. Tiering
of per diam rates was nof the predominant method of utilizing
per diem reimbursements; only 7.0% of the 1984-1895 hospital
per diem coniracts contained some form of fiered per diem for
surgical admissions. Therefore, consideration of front logded
axpense and severity must have been faclors in negotialing
the confract rafes; fo the extent they were not, other provisions
in this rule wiii compensate, as they serve to increase aetual
reimbursement. Because the average length of stay for surgical
cases has declined on the average fo be similar to surgical
lengths of stay for managed caré contracts, there was no need
for a fiered per diem as a device lo limit the lenaths of stay

Regional rate variation is nol necessary for a rate o be fair and
reasonable, or {0 ensure access fo quality health care. There
is no comrelafion, and in some regions a negative correlation,
between the areas wilth higher labor cosls and those with the
higher per diem confract raies. Commission analysis of the
coniracts entered info by hospitals within the sama chain of
hospitals reveals no consistency by hospital, by metrapolitan
statistical area (MSA), or by camier. Thereis also no correfation
between hospital type or hospitaf hed size, Differsnces which
may be attributable to hospital and community size have been
vecognized and accounted for by the exemption for hospitals
with 100 or less licensad beds In population centers of lass
than 50,000 people from the per diem reimbursement rates in
the new ACIHFG. Differences in levels of care provided by some
hospitals have been recognizéd and accounted far by the carve
outs. Averaging rminimizas the effect of oulliers in the data
because most rates were closer {o the average than o either
the higher or lower rafes, because the lowest rates may not
accurately reflect hospital economic factors for all the hospitals
with greater rafes and because a reimbursement based on an
average rate will bé a greater incentive for maintaining access
{o qualify health care than use of the lowest rates.

A risa in the Medical Care Services (MGS) CPl doss notneces-
sarily indicate that hospitals should receive greater relmburse-
ments and tha Commission did not dirsetly use it to determine
hospital reimbursemeant rates. Howaver, when compared fo in-
flation, the fees in this rule are sufficlent to account for the
inflation of 12% reflected in the CPI for the period from 1993
to 1996, and {he estimated 17.4% increass over previous rates
{which percentage does not account for any possible increased
reimbursement due to the éxemption of small hosgitals located
i papulation centars of less than 50,000 persons) is just under
the MCS CPI of 18% for the perfod 1993 fo 19986.

Prefiminary analysis of the contraets for the period October 1885
through Octobar 1995 shows little or no change in the average
per diem reimbursement rates and shows that the fotal number
of contracts that have per diern rates is increasing. 52, 6% ofthe
hospitals have.mora per diém coniracts than before and 84.56%
of tha per diem rales for the same hospitaf were either reduced,
stayed the same, or increased by less than 10%. Action by the
federal advisory panel on Medicars, and a report on hospital
performafics for the past five vears reinforce the Commlssmn s
conclusion regardmg ad}u&h‘nents for inflation.

The Commission also eompared this per diem rates derived from
the 1994-1995 hospial contracts fo Medicere rates. Studies
show that Medicare patients are of an equivalent standard of
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living to warkers' compensation patients. The studies were per-
formed by Research and Planning Consuitants, Inc. and by Dr.
Ronald T. Luke, Ph.D. J.D. who provide ecanomic and public
policy analyses to numerous public and private sector clients in
health care matters Including managed care craanizations and
who provide health cost management senices with special at-
fention to workersh compensation medieal care cost. The most
recent shudy noted that managed care has become the domi-
nant form of health care coverage for U.S workers . That study,
alse, noted that many low skilled and low paying jobs do not
cary health insurance benefits and, therefore, workers coverad
by managed care plans have an equal or higher living standard
than workers in general, The study utilized extensive health
care literature and information. An actuanial study, described in
detail elsewhere in this preamble, adjusted for length of stay,
calculated the esiimated Medicare per diem rates for the five
Diagnostic Related Groups (DRG's) that would account for 60%
of workers' compensation inpatient hospital payments if a DRG
system were in place. This study concludes that for these five
DRG's, hospitals will receive higher reimbursament for workers'
compénsation paiients than they do for Medicare patients. This
reinforces the Commission’s conclusion that the per diem rales
from the 1994-1595 hospital conlracts are fair and reasonable,
will snsure access to qualily medical care, will achieve effective
cost control, and will not pay in excess of the amount that would
be paid far similar treatment of non-workers' compensation pa-
fients of an equivalent standard of fiving.

Scme comparisons batwesn managed care and workers' com-
pensation may stupport an argument that the workers’ com-
pensafion rate should be a reduction from the managed care
raies. Comparisons consider the fact that workers’ compen-
saffon cases are less oomplex than managed zare cases, the
incfusion of carve ouls in this rule that are carved out in very
few of the 1994-1995 hospital confracts, the lowering of thé stop
loss threshold even though hospiiai charges have been inflated,
the axemption of small hospitals located in a population center
of less than 50,000 people, and increased securiy of payment
in workers' compensation. The Commission belleves that these
ara all factors that should be waiched and analyzed as experi-
ence with any new rule is galned. Data, information, and input
will be oblained and reviewed, and action laken o adjust the
fees and other aspects of the rule as appropriate’

The Comnissfon is faced with the difficult task of meeting nu-

rmerous, often seemingly contradictory, statutory standards and -

objectives. The legislature called for the Commission fo balance
the- statutory standards and the interests of all those affécted.
This necessarily involvas the exercise of the Commission’s dis-
crefion'and judgment which rests in parf on the agency’s ex-
periance and expertise, After tharough analysis of alternatives
and al‘data and information the Commission has or which was
submitted to the Commission, the Commission determined what
data would be relevant and how to sectire rerable data, sacured
that daid, analyzed the data, examined it again to datermme if
it was indeed relishle and relevant, received and analyzed all
inpet from affected persens, and considered alternatives. The
result of thé Cemrmigsion’s full and objective analysis is the rule
adopted by this Commission order, As described and explained
in more detal throughout this preambls, based upen a review
of the applicable factual, legal, and policy eoncems, the Com-
mission coeneiudes that this rule meets all statutory standards

and objectives and is the appropriate and ratfonal response to
those standards and objectives and io the facts and dala be-

fore the Commission.

In developing this new rule, the Commission ulilized its data-
base of workers’ compensation hospita! charges and payments.
This database contains reliable inforrmation submitied electron-
ically by hospitals on UBS2 reporting forms. Infermation from
this dalabase for the period Cctober 1, 1884 through June 20,
1206 was used. This dale represents over 12,000 hospital bills
and In excess of 153 million dollars in hospital charges. This
Commission dafa was useful in determining the average lengih
of stay for hospitatized workers' compensation patients, types
of cases which uiilize hospital services in the warkers’ compen-
sation system, the amount of reimbursement hospifals recaive
under the workers’ compeansafion system and substantial and
non-uniform differences between hospital chargas and what is
being accepfed by hospilals as payment for the same or similar
services: Although this Commission data was useful in these
respecis, it was determined that additional data would bs use-
ful in determining falr and reasonable reimbursements for acute
care inpatient hospital services in workers’ compensation, en-
suring access to quality heaith care, and in obiaining informa-
fion relevant to effective cost control and to the statutory stan-
dard of fées net in excess of the amount that would be paid for
similar lreatment of non-workers' compensation pafients of an
equivalent standard of living, The considerafion and analysis
of these statutory factors with regedrd fo various types of data is
described later in this preamble.

The haospital charge dafa in the Commission’s database, as
with all hospital charge data, shows that it is well above
the actual fees paid for maost hospital services. A shudy by
Gormmission staff indicated that during the years 1994 through
1886, hospital charges for surgical cases significantly increased
while charges for medical cases have remained approximately
the sama based upon the Commission’s data base of workers'
compensation hospital charges for those years. Charges for
ICU cases could not be analyzed because the Commission's
daia on such charges were not segregated from strgical and
medical case bills. Charges for surgical hospifal admissions
increased by 107. 0% from 1992 through 1596 and by 65%
from 1993 through 1996, whereas for those same periods of
ime the Consumer Price Index (CPI} reflected an Inflation
rate of 16% and 12% respectively, and the Medical Care
Services group of the CPI reflected an inflalion rale of 29%
and 18% respectively. For these reasons, hospital charges
are not a valid indicator of a hospital's cosis’ of providing
services nor of what is being paid by other pavors. The
hospital payment data contained in the Comrrission's database,
for the most part, simply réflects the reimbursement scheduls
contained in previous nie §134.400. and ‘does not prowde
information regarding the current payments accapfed in the
largest segments of the marketptac:e for hospital services.

An additional source of information on hospitals was the Texas
Department of Heaith, Bureau of Stafe Health Data and Policy
Analysfs Annual Survey of Hospitals which provides agaregete
financial information, ulilfzation and ather data from all licensed
hospitals in Texas. This informafion was useful in deferrnining
the bed-size ofhospitals in Texas and revenus sources of Texas
hospitals e g. Msdicare, managed care,
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in order io defermine what reimbursaments were being paid
to hospitals outside the workers’ compensation system, the
Comimission sought a8 source of accurate, verifiable data, The
Texas Depariment of Health, Bureau of Stale Heslth Data
and Poticy Analysis® 1996 report from its annual survey of
hospitals, revealed that in 1895 Texas acule care hospilals
received 40% of their gross patient revenue from Medicare,
and 33.3% from third party payors. Because these sources
gecount for the vast majority of hospitai patient revenue, the
reimbursementis paid by ihese payors is a relevant basis for
comparson befween workers' compensation relmbursemenis
and these other major reimbursement systems for simiias
hospital services for persons of an equivalent standard of
living, and for establishing fair and reasonabie fees for workers’
compensation. The fact that hospitals on average receive
over 70% of their gross patient revenue from choosing fo
participate in Medicare and managed care, indicales that
reimbursements received from thesa payors are sufficient o
cover the hospifals’ costs. Workers' compensaiion inpatient
hospital paymenis constituie less than 1.0% of fotal inpatient
hospital business. (See also, refevant discussions regarding
managed care contract data, Medicare rates comparison, case
complexity, and data used i in studies parformed by Milliman and
Robertson )

Priot to the enactment of the currant workers' compensation
law, ihe legistative Joint Select Commitiee on Werksrs' Com-
pensation undertook an extensive study of the existing Texas
workers’ compensation law. In its report to the 71st Lagislatura,

the Committee found that workers’ compensation medical costs -

were high in relation fo those in ather sfates and had increased
faster than medical costs oufside the system and faster than
indemnity costs. {Joint Salect Commitiea. on Workers® Com-
pensation Insurance, A Report fo the 71st Texas Legisiature,

. 3).

To address this problem, the legislature included provisions in
the new Texas Workers' Compensation Act which make clear
its intent that the Comunission consider fees paid for health
eare setvices outside the workers’ compensation sysiem when
adopting fee guidalines. These statufory provisions, in turn,
demonsirate the relevance of the managed care contracts to the
nospital fee guideiine rufernaking proceeding. Consideration of
managed care confract fees addresses the pelicy that warkers'
compehnsationt should no longer be subsidizing the provision of
nen-workers' compensation medical care, including that which
is subject fo managed care, {Research Papers of the Joint
Select Commities (Seplember 1688, Chapter €)).

The retevanca of the mandged care confracts fo the hospital
fee guidetine rulemaking proceeding is further demonstrated
by the Texas Depariment of Health’s 1995 repart, Reporfing
and Collestion Systems for Texas Hosp;fa]s 1896. As noted
elsewhére in. this preamble, the report shows that 40% of
gross patiént revenue for Texas hospitals came from Medicars
and 33.3% came from third party payors, including payments
made pursuant to managed care coniracts. Because third party

payors are the second fargest payor group fn terms of groés:

pafient revenue, the amounts paid to hospitals by tird party
payors ars refevant to determining fair and reasonable workers'
compeénsation reimbursements to hospitals. This is particutarly

true because ihe payments are made pursuant to managed
care contracts which the hospitals voluntarily entered Into.

More specifically, Texas Labor Code §413 011, which provides
that the Commissicn establish fee” guidelines, specifies ihat
those guidelines may nof provide for payment of a fee in excess
of the fse charged and paid for similar freatment of an injured
individual of an squivalent standard of living or by someche
acting on that individual’s behalf. To comply with this legisiative
standard, the Commission reviewed the paymenis made for
heatih care servicas outside the workers’ compensation system.
The managed care contracts are direstly relevant to the hospital
fee guideline rulernaking proceeding.

Managed care contracts are relevant to whal falr and reason-
zbie reimbursement {§413.011{b)) is - they are a market price
negotiated voluntarily. They show rafes a business (g hospital),
which voluntarily accepis patients, is willing to accept for provi-

sicn of services.

Managed care coniracts are relevant fo achieving cost conirol
{8413.011{b}) because they are the lowest rates negotiated for
the working age population, which is also the population of
workers™ compensation Injured workers.

Managed care confracts are relevant fo. ensuring access o
quality care {(§413.011(b)), because as voluntarily nagotizted
rates, they reflect rates at which a hospitat will continue to take

patients.

Managed care coniracts are reievant to the statewide database
{(8413.007) the Cormmission is required to maintain: a databasa
of charges, ectual payments, and freaiment protocels that
is sufficient to detect praciices and patterns in charges and
payments and can be used in a mearingful way o control costs.

The managed care coniract information is highly reliable; it was
obtained directly from the hospitals. Elther copies of the actual
contracts were provided er certified summaries of information
from the contracts were provided by the hospitals

A sommerder suggested fhat using the managed cara con-
fracts for setiing per diem rates in the ACIHFG is inconsis-
tent wilh the reasaning (sed in the development of the Med-
ical Fee Guideline {MFG). The MFG establishes maximun al-
lowzble refmbursements for services provided by health care
providars. Managed care contract reimbursement rates for pri-
mary care healih caré providers oiten are based on a capita-
fon type reimbursement method which ustally does not provide .
specific amounts for spechiic services, In addition, unlike acute
care inpatient hospital relmbursement data, the data uiilized for
the MFG (§134.201) did not reveal that Medlcare plus man-
aged care reimbursements constituted a majority of total reim-:
bursements for nonwotkers' compensation cases. Becauss
of this, data from managsed care confracts with health cars
praviders was not utiiized for development of §134.201 {(MFG).
Instead, fes for servics data was ulilized as the, basig for de-
fiving the maximim aliowable reimbursement amounts for fhe
MFG (§134.201). On tha other hand, as describad in detall pre-
viously in this preamble, managed care confracts with hosp:tafs
were detefmined to be the best indication of & rarket price val-
untan!y negotiated for hospital services. The dBVElome{!t of
fos guidelines which éomply with statutory mandates requires
the carefil analysis of available data and reimbuisament op-
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fions for tha services to be coverad by the guideline. The same
methodology may not be apprepriate for every guidaline.

During the meetling of the ACIHFG Task Force information
was provided that indicated hospitals consider utilization when
negotiating confract terms, as a result, utilization has already
been accounted for in the contract rates.

To gather data regarding the amounts being accepted from third
party payors as payment in full for acule care inpatient hospital
services in Texas, the Cormmission ordered and oblained from
hospitals coples of contracts or summarles of contracts reflect-
ing rates acceplted by selected Texas hospitals as payment In
full from third party payors, including managed care organiza-
fions, for inpatient hospital services, both workers' cornpensa-
tien and non-werkers’ compensation,

Te determing which hospitals would be required fo provide
confract information, the Commission’s database was used to
rank hospitals by the dollar amount of reimbursement each
hospital received for workers' compensation cases for calendar
vear 1804. The year 1984 was chosen because it was the
most recent full year of data available at the time the ranking
was done. Affer ranking the hospitals, it was delermined
that the fop 8% hospitals received approximately 80% of the
intzl workers” compensation reimbursement paid to hospitals
in 1994 for acule care hospiial inpafieni sewvices. None of
the hosgitals which received the reraining 20% of the fotal
1894 hespital reimbursement for acute care inpafient servicss
were reimbursed a sigrificant portion of the fotal workers'
compensation reimbursement for such services. As a resulf,
the Commission determined that obtaining contracts from ifie
top 80 hospitals would provida relevant information fo determine
fair and reasonable rates, access fo quality health eare, cost
conirel, and payments for similar treatments of persons of an
equivalert standard of living.

The Commission sent letters to these B0 hospitals requesting
copies of all contracts or other agreements reflecting rafes
accepted as payment in full by each hospital that were in affect
for any dates of services on or after January 1, 1984 through
Getobar 1, 1995 (1994-1995 hospital ccntracrs) Almost 2l of
the hospltals refused to voluntarily produce the contracts and,
as a result, the Cornmigsion issued arders on Januery 28, 1998
requiring the production of the 1994- 95 hospital confracts.
The Texas Hospital Association, as well as almost all of the
hospiials from whom contracts were sought fled suit.  The
parties reached an agrssment for issuance of a permanent
protective order which proh:bzts the Gommission from d:sciosing
these, confrdcts and summaries and cerdain information in
those contracts and summaries (generally described as certain
hospital idenfifving information related to those confracts and
summaries).

Because of mergers, acquisitions, corporata buyouts and other
similar ownership "thanges; all of the 80 hospitals originally
ideniified did not individually respend to the Cornmission orders:
However, none of the hospitals ordered to produce caniracts
reported that they had no such condracls. The haspitals
producing confracts were located throughout the sfate. With
the exception of one, 2l of the following hospitals producing
conlracts are 100 or mare licensed beds in size, ranging in size
from 118 beds fo over 900 beds.

TOP 80 HOSPITALS (Calendar Year 1994, Sorted Alphabeti-
cally):

Al Saints Episcopal Hospital, Fort Worth

AMI Twelve Oaks Hospital, Houston

AMI Park Plaza Hospital, Houston

Arlington Memorial Hospital, Arfington

Baptist Memoerial Hospifal Systern San Antenio
Baptist Hospital of Southeast Texas, Beaumont
Bayler University Medical Center;, Dallas
Bethania Regional Health Care Center, Wichita Falls
Bexar County Hospital District, San Antonio '
Brackensidge Hospital, Austin

Brownsvifle Medical Center, Brownsville

Citizens Medical Center, Vicloria

Cypress Fairbanks Medical Center Hospital, Houston
Daoctors Hospital East Loop, Houslon

Gariand Community Hospital, Garland

Good Shepard Medical Center, Longview

Harris Msthodist-Fart Worth, Fort Worth

Haris Methodist 4 E B, Bediord

HCA Medical Center Hospital, Houston

HGA Medical Piaza Hospilal, Ft Worth

HCA, Nerth Hills Medical Genfer, Nortit Richiand Hills
HCA Waest Houston Medical Center, Houston
HCA Medical Center-Plano, Plano

HCX South Arington Medical Center, Arfington
Hendrick Medical Center, Abflena

Hermann Hospital, Houslton

High Plains Bapfist Hospital, Amarifio

Hillerest Baptist Medical Center, Waco

Houston NW Medical Center, Houston

Humana Hospitéi-Ciear Lzke, Webster

Humana Hospital Metro, San Antonic

Humana Hospital-San Anionio, San Antonio
Humana Hoépita! Medical Gity-Dallas, Dalias
MoAllen Me_di&a[ Canter, Mc Allen

Medical Arts Hospitaf, Pallas

Medical Center Haspital, Tyler

Medical Centér Hospifal. Odessa

Memoriat City Medical Center, Houston
Memosial Medical Center, Corpus Christi
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Mamorial Hospital System, Houston
Methodist Hospital Lubbook, Lubbock
Methodist Medical Center, Dallas
Midland Memeorial Hospital, Midland
Mother Frances Hospital Regional Healthcare Center, Tyler
Nix Medical Center, San Antonio
Northeast Medical Center Hospital, Humble
Northwest Texas Hospital, Amariilo
Osteopathic Medical Center of Texas, Fort Worth
Park Place Hospital, Part Arfiur
Parkland Memorial Hospital, Dallas
Presbyterian Hospital, Dallas
Providence Memorial Hospital, El Paso
RHD Memorial Medicat Center, Dallas
Rio Grande Ragional Hospital, Mc Afien
Rosewood Medical Center, Houston
Santa Rosa Hospltal, San Antonlo
Scott and White Memorial Hospital, Ternple
Seton Medical Genter, Austin
Shannen West Texas Memorial Hospital, San Angelo
Slerra Medical Center, Ef Paso
Southwest Texas Methodist Hospifal, San Antorio
Spohn Hospital, Corpus Christi
St. Joseph Hospital of Houston, Housion
St Lukes Episcopal Hospital, Houston
St. Davids Community Hospital, Austin
St. Joseph Hospital, Fort Worth
St. Elizabath Hos;ﬁita!, Beaurnont
St. Anthonys Hospilal, Amaritle
St. Lukes Lutheran Hospital, San Antanio
Sun Belt Regional Medicat Centler, Houston
Sun Towers Hospital, El Paso
The Meihodist Hospital, Houston
University Medical Center, Lubbock
Unwersﬂy of Texas«Med:cai Center, Galvesion
Vai[ay Baplist Medical Center, Harlingen
Vista Hils Medical Center, £l Paso
Westbury Hospital, Houston
Zale Lipshy University Hospital, Dallas -

‘Two of these hospitals had slosed and did ot submit coniracls
or summaries of contract information. A fotal of 2,564 contracts

or summarias of contracts were received, Gf these, 1,320 were
actual contract docurnents and 1,244 were detalled summaries,
prepared by the hospitals, of information from confracis.

For the calendar year 1885 ihe Commission has identified
Texas hospitals which received approximately 80% of the
fotal workers' compensation reimbursement paid o hospitals
In that year for acute care inpatient hospital services. The
Commission on November 13, 19898, sent latters to these
hospitals requesting copies of all their contracis or other
agreements {or cerified summaries) reflecting rates accepted
as payment in full for acule care inpatient hospital services, that
were In effect for any dates of services on or after October 2,
1885 through Ociober 1, 1886. In addition, the Gormmission
requested copies of coniracts from hospiials which were on the
list of top 80 hospitals for the calendar vear 1994 but were not
on the list for 1885, The Commission has performed some
preliminary analysis of these contracts, and will continue fo
analyze tham.

Theé Commission does not believe that the fluctuation in the
number of hospitals In the top 80% indicates a dedline in the
number of hospitals accepling wotkers’ compensation cases.
The Gommission has no data ar information that any injured
worker has been denied access to hospital care and has
seen no frend in this direction. The fluctuation between the
number of hospitals receiving 80% of workers' compensation
reimbursement is aftibuted fo normal, expecied fuctugiion in
cases from one year to andther. This fluctuation is insignificant
bacauss for example, the differance in refmbursement receivad
by a hospital ranked 80 and a hospital ranked 81 is so small
that one additional admission that amounts 1o a few thousand
doflars may be enough o change the hospitalsh ranking and
potentially reduce the number of hospitals that represent the top
80% of total workersb compensationt refmbursement. Ghanga
In the number of hospitals in the top 80% does not indicate
hospitals are not accepting workersb compensation cases.

HOSPITALS RECEIVING TOF 80% OF TOTAL REIM-
BURSEMENT FOR WORKERS COMPENSATION ACUTE
INPATIENT HOSPITAL CARE (Calendar Year 1995, Sorted
Alphabstically):

All Sainis Ep_iscopél Hogpital, Fort Worth

AMI Tvielve Oaks Hospital, Houston

AMI Park Plaza Hospital, Houston

Arfington Memorial Hospital, Arfington

Baptist Memorial Hospital Systern, San Anfonio

Baylor Univérsity Medical Canter, Dalias

Bayshore Medical Ceriter, Pasadenz -

Bethania Reglcna!r Health Care Center, Wichita Fa%ls
Brackenndge Hospita! Ausiin

Brownsville Medical Center, Browrisville

Clear Lake Regidna! Medical Center, Webster

Columbia Bay Area Medical Center, Corpus Christi

Eolumbia Medical Center West, El Paso
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Columbia Mediwal Center East, El Paso
Conroe Regional Medical Center, Conroe
Doctors Regional Medical Center, Corpus Christi
Doctors Hospita[ East Loop, Houslon '
East TX Medical Genter, Tyler

Garland Communify Hospital, Garland

Good Shepherd Medical Center, Longview
Harris Gounty Hospital District, Houston
Harris Methodist H E B, Bedford

Harris Methodist-Fort Worth, Fort Worth

HCA Arlingion Medical Cenier, Arlington
Healthseuth Medical Center, Dallas
Healihsouth Rehab Inslijute of San Antonio, San Antonio
Hendrick Medical Center, Abiiene

Hermann Hospital, Houston

High Plains Baptist Hospital, Amatillo
Hillcrest Baplist Medical Center, Waco
Houston NW Medical Center, West Houston
John Peter Smith Hospital, Fort Worth
MeAlien Medical Center, McAllen

Medical Center Hospital, Odessa

Medical Center of Plano, Plano

Medioat Arts Hospitsl, Dallas

Merriorial Hospital and Medical Center, Midland
Mernorizl Hospital Memorial Gity, Houston
Mermorial Health Care, Houston

Memorial Madical Center, Corpus Christ
Mercy Regional Medical Center, Laredo
Methodist Medical Center, Dallas

Methodist Hospital Lubbock, Lubbock
Metro;iolitan Hos'p!iél, San Antonio

Mother Frances Hospital Regional Healthcare Center, Tyler
Northwast TX Heaith Gare System, Amarillo
Osteopathic Medical Genier of TX, Fort Worth
Park Place Hospital, Port Arffwr

Paﬂdand Memortal Hospital, Dallas

Plaza Medical Center, Fort Worth
Prasbyierian Hospital, Dallas

Presbyterian Hospital 6f Plano, Plano
Pravidence Health Center, Waco

R E. Thomason General Hospital, Ef Paso

RHD Mermorial Medical Center, Dallas
Rio Grande Regional Hospifal, McAllen
Rosewoosd Medical Center, Houstor:

San Antonic Regional Hospital, San Anionio
San Jacinto Methodist Hospital, Baytown
Santa Rosa Health Cars Comoraiion, San Antonio
Scolt and White Memorial Hospital, Temple
Seton Medical Center, Austin

Shannon Medical Center, San An"geio

Sierra Medical Center, El Paso

Southwest TX Methodist Hospital, San Antonio
Spohn Hazlth System, Corpus Christi

Spring Branch Medical Center, Houston

St Joseph Regiona Medical Center, Beyan
St. Davids Rehab Center, Austin

&t. Mary Hospital of Port Arthur, Port Arthur
5t. losaph Mospital of Houston, Houston

st Mary of the Plains Hospital & Rehab Center, Lubbock
St. Paul Medical Center, Dallas

St, Lukes Episcopal Hospital, Houston

3t. Elizabeth Haspital, Beaument

St. Davids Communilty Hospital, Austin

St. Anthonys Hospital, Amarillo

Sun Belt Regional Medical Center, Housfon
Texas Orthopedic Hospital, Houston

The Methodist Hospital, Houston

University Hesalth Care System, San Anfonic
Universily of TX-Medica!l Branch, Galvesion
University Madical Genter, Lubbock

Victoria Regional Medical Center, Victoria
Wadley Regional Mesdical Center, Texarkana
West Houston Madical Cantar, Houston
Wichita General Hospital, Wichita Falls

Zale Lips}'iyr University Hospital, Datlas

HOSPITALS WHICH WERE INCLUDED IN THE TOP 80 HOS-
PITALS FOR CALENDAR YEAR 1994, BUT NOT INCLUDED
IN ‘TOP 80% FOR CALENDAR YEAR 1995 {Sorted Alphabefi-

caliyy

Raptist Health Care SYstém, Beaumont

Cifizens Médical Genter, Victorla

Cypress Fairbanks Medical Genter Hospital, Houston
HCA North Hifls Medical Center, North Richiand Hills
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Nix Medical Center, San Anionio
Moriheast Medical Center Hospital, Humble
Providencs Memorial Hospital, El Paso

5t. Lukes Bapiist Hospital, San Anionio
Valiey Baptist Medical Center, Harlingen

In reviewing § 134 400, the previous Acuie Cars npatiant Hos-
pital Fea Guideline, the Commission considered atemate meth-
ods of reimbursement for acuie care inpatient hospital services.
Caost-based methods of reimbursement which estimate the cost
of treaiing a case by mulliplying the hospital charges by the
costto-charge ratio {oblained by dividing the hospitals tota! re-
ported expenses by tofal reported revenue for the same period)
were considered. To determine the reimbursemant for a parfie-
ular senvice, the billed charge is multiplied by the cost- lo-charge
ratio for that hospital. This method seeks to produce reimburse-
ments which take into considaration the hospital's cost fo defiver
the service.

Tha Commissien chose not fo adopt a cost-based reimburse-
ment methodology. The cost ealculation on which cost-basad
models {incfuding that submiited by the Texas Hospital Asso-
ciation} are derived typically use hospital charges as a basis
Each hospital determines its own charges. In addition, a hospi-
tal's charges cannot be verified as a valid indicatar of its costs.
This is exemplified by the substantial and non-uniform differ-
ences between these charges and what is being accapted by
hospitals as payment, and by thé 107.0% increase in surgical
hospital admission charges in the same fime period In which
the CPl inflation rate was 16% and the MCS of the CP! infla-
fion rate was 20%. “Therefore, under a so-called cost-based
system a hospital can independently affect its reimbursement
without its costs being verified. The cost- based methodology
is thierefore questionable and difficult fo utilize considsring the
statutory objective of achisving effective medical cost controf
and the standard not o pay moré than for simifar freatment
fo an injured individual of an equivalent standard of living con-
tained in Texas [abor Code §413.011. There is litfe incentive
in this fype of cost-based methodology for hospitals to contain
medical costs. In addition, setting individual ratios or negoti-
aling with each hospital would be administratively burdensome
for the Commission and for workers' compensation system par-
ficipants and would reqmre addltlonaf Camm:sston resources.

A discount from biled charges was-another method of relm-
bursement which was considered. ' Again, this method was
found unacceptable becaimse it leavés the ulfimate reimburse-
ment in the confrol of the hespital, thus defeating the statufory
ohjective of efféctive cost control and the statutory standard not
19 pay more than for simitar treaiment of an injured individual of
an equivalent standard of living. it also provides no incentive fo
contain medical costs, would be administratively burdenscme
for thé Commiigsion and system parﬂmpants and would require
additional Commlssmn resources.

Prospective payment metheds, In addition to the per diem
method ultimately chosen, were considered, Prospective pay-
- ment amounts can be determined by using diagnostic-related
gmups {DRGs). The DRG method of reimbursement involves
paying the hospital a predefermined fee based upon the pa-
tient's diagnosis rafher than, for example, the length of stay or

specific services provided, DRGs were not used as the methad-
ology for this ACIHFG for several reasons. First, while Medicare
utilizes DRGs, Medicare reimbursement rates for those DRGs
are not basad upon market-driven forces and largely involve
non-working elderly patients who require longer lengths of stay
and & higher percentage of co-morbidity. Second, the percent-
age of the managed cars coniracts utilizing DRG methodologies
was 10.8% and, therefore, would not be as repraseniative of the
ralmbursements gs per dism coniracts which comprised 51.5%
of the-managed care contracts. Third, only about five out of the
approximately 494 DRGs used by other payars make up an esti-
mated 60% of inpatient hospifal workersp eompensafion cases.
Mo data was received or could be located which would indicate
how ihe workersp compensation cases within these 5 DRGs
would be comparable fo the fypical Medicare cases in terms
of complexity and intansity of care. Withaut such data, setting
reimbursement rates within the staiutory standards would be
extremely difficult, if not ipossible. The per diem rate method-
ology plus the carve outs resuft in a more careful cansideration
of standards. In addition, the Commission has not recelved
daia from hospitals based upon BRGs because DRG dasigna-
Hons are not reported on bills received by the Commission and
no additional adequate data was received from commenters or
offier sources to assess the propriely of utilizing a DRG- type
methodology. The Cammission has insufficient data af this ime
io determine whether use of DRG weights with a per diem sys-
fem would be feasible or appropriate, especially given probable
differences in complexity of case quastions in the Medicare pop-
ulation where DRG reimbursement is used. .

The Conwmission notes that hospitals have sued lo invalidate
each and every hospital fee guideline adopted by the Indusirial
Accident Board or the Commission. Thesa have included
challenges to a cost-based ratio rule, a DRG rule and a per
diem muie.

After careful analysis of relevance {discussed elsewhere in this
preamble) regarding the use of the hospital confracts in deter-
mining a guideline for fair and reasonable workers’ compen-
sation inpatiant hospital reimbursements, the Commission con-
cludéd that the hospital contracts provided the most acourate,
verifiable informatien of the current hospital service market and
thus the most refevant information regarding fair and reasonable
rates, access io quality health care, cost control, and fees paid
for simitar treatment by persons of an equivalent standard of liv-
ing. Hospifals are voluntarily participating at these negotiated
rates for what constitutes 33.3% of their gross revenue. In ad-
dition, testimoeny af the public hearng on the previous proposal
of this rule by hospital represeniatives revealed that gensrally
hospitals do not knowingly negotiate contract rates where hos-
pitals lose money.

The 1894-1885 hospital contracts and confract summaries were
analyzed by comparing the rates for medical services, surgical
services, and infensive care unit Services in each contract; Data
on apprommateiy 2,564 confracts was received and analyzed.
Of these 2,564 contracts, approximately 10.8% based fees on
diagnostic refated groups {DRGs}; approximately 30.5% based
fees on a discount from charge; approximately 51.5% based
feés on a per diem rate; and approximately 7.2% based fees
on some other method (such_ as capitation, case by case, or
some combination of methods).

22 TexReg 6276 July 4, 1997 Texas Register




Some of the 1994-1995 hospital contracts includad hospital
rates for workers’ compensation cases and approximately T.3%
of the contracts were for workers® compensation cases ondy.
The average workers' compensation per diem rate in the
1894-1985 hospital contracts was $810 for medical cases,
$1,030 for surgery cases, and $1,514 for ICU cases. The
commenters assertion that the discount from the previous
TWCC fee schedule sppifes Io a limiled pafient populafion
is incorrect . in that these discounts apply 1o all workersh
compensation patients. Workersh compensation patients have
access fo all hospital services and utilization ts not limited.

The per diem method was chosen for new §134401 be-
cause {as discussed elsewhera In this preamble) the per
diem method of relrmbursement was the moast commeonly used
(51.5%) method for inpatient hospital reimbursement in the
1884-1985 hospital confracls, because of the disadvantages
of other payment methods {described elsewhers in this pream-
ble}, because this is the method used in previous rule §134 400
for workers' compensation inpatient hospiia! reimbursement and
therefore allows greater confinuity in administrative biliing pro-
cedures, and because the per dierrm method has advantages in
administrative convenience In billing and reviewing of bitls. Al
though initial adminisfrative saf up costs for this quideline will be
nacessary for both insurance carriers and hospitals, carve outs
should not significantly impact the administrative costs fo the
system. The Commission expects that most of the information
necessary to determine reimbursement for carve outs wiit ¢come
directty from the UB-82 form because ICD-3 codes which cover
the frauma, burn; and HIV carve outs, are (isted directly on the
LB-82. Revenue codas are aiso directly fisted on the UB-02 for
MRI, CAT scans, hyperbaric oxygen, bloed and air ambulance.
Review of the itemized biliilng will only be necessary for a small
number of carve vuls.

To arrive at the per diem relmbursement rates for the new ACI-
HFG, the per diem confract amounts for medical, surgical, and
HCU/CCU services wers averaged for sach category on a state-
wide basis. Thase averages revesled that the Commission’s
previous per diem reimbursement rate for acuts care inpatient
medical services is low ($600) when compared fo the state-wide
average per diem amount derived from the 1994-1995 hosplial
confracts and summarsies ($870). The contract data alse re-
vealed that the Gommission’s previous per diem reimbursement
rate for gcute care inpatient surgical services ($1,100) is high
when compared fo the state-wide average per diem amount
derived from the 1994-1995 hospital confracis and summaries
{$1,045). Data analysis showed that the Commission's previ-
oS par diem refmbnrsament rate for infensive care Unit services
{51,6C0) is high when comparad to the state- wide averags per
diem derived from the 1994-1895 haspita! contracts and sum-
maries ($1,560). With the exception of the surgery rate, the
rates in the new rule are the average per diem amounis by
category darived from the 1894-1895 hospital conbracfs and
summaries. Because hospltals have vohuntarily contracted at
these ratés, these rates will provide falr and reagonabls rates
for workers' cornpensation, ensure access fo quaiity care while
achieving effective cost conirol and ensure workers’ eompensa-
tion fees are nof in excess of the amount that would be paid for
similar treatment of non-workers’ cornpansalicn patients of an
equivalent siandard of living, Workers’ compensation has sig-
hificanty more acute care inpatisnt surgical cases as compared

to medicat or ICU cases. For the catendar year 1995, Comrnis-
sion data shows a otal of 2,238 medical cases {representing
reimbursements of $6,509,531} as compared fo 5,632 surgi-
cal cases {representing reimbursements of $30,462,189} in the
workers’ compensation system. Total ICU cases could not be .
determined because this data is not segregated from the med-
ical and surgical data. The Consumer Price Index (CPI} for the
period from Qctober 1, 1995 through December 31, 1995 and
the estimated CPI for the year 1897 (the beginning of the time
pericd coverad by the hospital contracts requested by the Comr-
mission through the effecfive date of the new nide) increased
approximately 7.0%.

Public comment received generally supported the proposed
ACIHHFG reimbursermnent rate of $870 for medical cases. Com-
menters did not express concem regarding the proposed 1CU
rate of §$1,560 in the ACIHFG. However, these sama com-
menters generally objected fo the ACIMFG's proposed surgical
rate of $1,045 as too low. Out of an abundanee of caution to
ensure access fa qualily surgical hospital cara to injured work-
ars and as an additional protection o ensure fair and reason-~
able rates for surgical cases, the Commissioners incraased the
surgical per diem relmbursement rafé in the adopted ACIHFG
from the per diem contract average surgical rate of $1,045 per
day to $1,118 per day. This increase will provide addifional re-
imbursement for those hospitals which experfenced increases
in paymeni from the rates contained in the 1894-1995 hospital
contracts and summaries dus to inflation. This Increase is ap-
proximately 7.0% of the $1,045 rate and brings the surgleal per
diemn rate to approximately 130% of the medical per diem rate
of $870. This 130% difference between the surgical and medi-
cal per diem rates fs egual te or greater than the corespaonding
differential in more than 80% of the managed care contracts
ohiained and considered by the Commission In seffing the ACI-
HFG per disin rates. .Just as the incraases which result from the
carve outs and the stop-oss provisicn, this incresse ir the sur-
gicaf per diem rate will ensure injured workers' access fo aculs
care inpatient services. In addition, this change to the surgical
rate increases reimbursemant for those cases which do not re-
ceive additional relmbursement provided by carve ouls and the
stop- loss provisions and serves as an additfonal protection fo
ensure fair and reasonabie rates for surglcal cases. The Com-
mission’ ulllized its expertise and experience to increase the
surgical rate from the amount in the proposed.rule lo achiave
a proper balance of the statutory standards, including effective
cost contral, discussed elsewhers in this preamble.

In recognition of the type of cases which may occur more
frequently in workers’ compensation than in other systems,
the ACIHFG carves out the majority of the highest cost cases
{eg. trauma and bums) from fhe reimbursement amount,
This should compensate for any alleged reimbursement due
for cases requiring a high level of services. The 1894-1395
hospital contracts d@nd summaries. ware analyzed io détermine
what types of services andjor suppllas were reimbursad outside
or in addifiont to ("carved out ofy the per diem rates in the
confracts. A listing of the services and supplies ‘carved out
of tha' 1994-{885 hospital contracts was compiled and p]aced
in. order- according fo the frequency at which the carve out
oecurred in the contracts. Al carved out ifems and services
that are In any of the 1984-1995 hospilal confracts {even
those in less than 1.0%) and ars applicable to typical waorkers®
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compensation cases are included as carve ouls in this ruls
and Increass reimbursement. The ACGIHFG Task Force gave
input regarding applicability to workers' compensation cases
Carve outs are based on the 19841995 hospitai contracts.
The carved out services were identified hy CD-9 diagnestic
codes and carved out supplies and equipment were idenfified
hy revenue codes. The following services andfor supplies are
reimbursed in addition o the per diem rates in the new rule:
MRFs (revenue codes 610 - §19) and CAT scans {revenus
codes 350 - 352, 352); implantabies (revenue codes 275,
276, and 278); hyperbaric oxygen (revenues code 413); blood
(revenue codes 380 - 399); air ambulance {revenue code 545};
and orthotics and prosthetics (revenus code 274). For the
following ICD-2 codes, reimbursement for the enlire admission
shall be at'a fair: and reasonable rate: trauma {JCD-9 Codes
800,0 - 959 50); burns (ICD-9 Godes 940 - 948.9); and HIV
{ICD-8 Codes 042 - 044.9}. Pharmaceuticals greater than $250
charged per dose are reimbursed at cost plus 10% in addition
1o the per diem rate. :

ICD-8 codes carved out of the ACIHFG are listed as a range
of codes rather than by specific code becguse the number of
codes which would nesd to be listed is so numerous it would
create an undue administrative burden for all parficipanis to
list separately all codes which might be used as a primary
diagnosis. Nearly all ICD-8 codes in the 800-200 saries require
fourth and fifth digit subclassification to fully identfy the locafion
and sevesity of frauma. This expands the aciual number of
codes in the series fo mare than a thousand, most of which
clearly justify hospital admission. The listing of these carved
out trauma and burn codes as a range rather than atternpting
to determine which codes should be included in a specific listis
the most efficiant method of identifving these carveouts for the
Comimission, hospitals, and insurance carrers and is also less
adminisiratively costly.

Implantables, orthotics, and prosthelics are to be reimbursed
at cost to the hospital plus 10% of the cost to ensure that
the cost of the item and relaled overhead costs are covered
by the reimbursement This methed of reimbursement for
revenue code carve ouls is the predeminant method used in
the 1994-1995 hospital contracts. A fen percent addition was
chosen because it was used in the previous ACIHEG, based
on ke recommendstion of the Medical Advisory Commiites
that it would assure a reasonable retum for the hospitals.
In addition, commenters did not oppose the 10% add-on
and the Corwnission has no data or information which would
indicate that 10% is inadequate or excessive. Other carve
outs are reimbursed at a fair and reasonable rate except
phemmaceuticals with a charge greater ihan $250.

In addition to the ICD-8 dodes and revenue codes carved out of
the ACIHFG, pharmaceuticals with a charge grealer than $250
per dose are alsc carved out of the per dierm reimbursements.
A dose Is defined as the amount of a drug or other substance
to be administered at one time. An analysis of the 1994-1985
per diem hospital contracts revealed that 118 (24%) of those
condracts confained a carve out for pharmaceuticals,  Fifty-
three of those coniracts used a monetary threshold per dose to
determnine the carved out pharmaceuticals. The majorty of the
1984-1995 hospital confracts did not contain a dollar thresheld,
rather they listed specific drugs o be carved out of the contact

rates. Because the Commission’s intent was to exempt from
the ACIHFG high cost drugs, a monetary threshold was the
most efficlent method of accomplishing that intent  Listing
specific drugs as carve outs has the disadvaniage of quickly
becoming outdated as new drugs are introduced on the market.
A manetary threshold avoids this problem. The threshold of
%250 1s chosen because it represenis the 50th percentite of the
amray of monetary threshelds used in the 1984-1995 hospital
contracts. In addifion, $250 was the most commenly used
threshold amount for phammaceutical carve ouls contained in
the 1994-1995 hospital contracts. Carved out pharmaceuticals
are reimbursed at cost to the hespital plus 10% of the cest o
ensure that the cost of the drug and related overhead costs
are covered by the reimbursement. The reasons for using a
10% add-on for pharmaceuticals are the same as explained
previously for implaniables, orthoties, and prosthetics. The
carve outs increase hospital reimbursement and will ensure fair
and reasonable rates for hospitals and ensure access o quality
health care for injursd workers by ensuring that hospilals will
confinue fo freat workers' compensafion patients, Audifing bills
for pharmaceutcals greater than $250 per dosa could increase
administrative costs. However, cases where pharmaceuticals
are grealer than $250 per dose are anficipated to occur
infrequently. Based on an analysis conducied by staff of the
1994-1995 hospital contracts, the pharmaceuticals carved out
by name from those coniracts are generally prescribed for cases
of oncology, HIV, cardia¢, necneatal, pregnancy, and infant care,
which rarely oceur in workersp compensation. Therafore, staff
anticipates that since the occurrence of pharmaceuticals greater
than 8250 will be infrequent, any additional administrative costs
will have fittle or ne effect on the system

The new ACIHFG does not raquirs that an invoice be submitied
for reimbursament of implantables, orthotics, and prostheties to
avoid an unnecessary administrative burden for hospitals and
carriers. kn most situations, Insurance carriers will know (he
usual cost of such items without examining the invoice for a
particular item. Even though invoices are not required by this
ACIHFG, the insurance carrier siill has the option of auditing
the bili from a hospital and requesting additional documentation,
records, or information releted 1o the realments, services, orthe
charges biiled. Atiaching invoices to the bill for implantabies, or-
thotics, and prosthefics requires additional ime and expense for
hospitals. TWCC believes there is a need for & determination
of cost for implantables, ortholics, and prosthetics o a hospi-
tal. This need howaver, is autweighed by the significant burden
to hospitals to continue this requirement. Therefore, this is no
jonger a requirement.  Alternative ways for determining costs
are aveilable for insurance carriers. Hospitals and insurance
carriers may develop a cooperative arrangement 1o oblain cost
data when necessary for implantables, orthotics, and prosthet-
ics. Insurance carjers are expected o not require these for
all Implantables, crthatics, and prosthetics and to confine it to
these situations where the Insurance cariers believe it is nec-
essary to determine the cost from inveices.

The services and supplies chosen for carve out increase
hospital reimbursement and will ensure fair and reasonable
rates for hospitals and ensure access to quality health care for
injured workers by ansuring that hospitals will continue to freat
workers” compensation patients.
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Review of the 19941995 hospital confracts and summaries
feceived by the commission revealed that the average stop-
less threshold contained in those contracts is $38,524. Based
on this average, the stop-loss threshold was set af $40,000.
Because the basis of the per diem reimbursements were
derived from the 1894-1895 hospital contracts, it Is appropriate
to use the average siop-loss threshold from the contracts,
In additien, the analysis of the 1994-1995 hospits! per diem
contracis revealed that ithe average percentage reimbursement
paid after the stop loss thrashold is met is 72%. As a resuli,
in the new rule, 75% is set as the percentage of fotal audited
charges o be paid after the stop loss threshold of $40,000 is
reached. The reduction of the stop-loss threshold to $40,000 is
more ofa reduction than it first appears, given the huge increase
in hospital charges, such that 2 charge that was $50,000 in
1882, might be over $100,000 now. The reduction should
therefore be viewed as a reduction from today’s aquivalent of
a 1992 $50,000 charge, rather than a $16,0060 reduclion from
$56,000 ko $40,000. The stop loss threshold chosen increases
hospital reimbursement and will ensure fair and reasonable
rates for hospitals and ensure access to quality health care
for injured workers by praviding higher reimbursement for very
high cost cases, ensuring that hospitals will continue to traat
workers' compensation patients  Stop-loss applies only to those
ICD-9 diagnosis cases that are not carved out  Therefore, this
does not create 2n overiap and analysis will be possible for
each facter. In the case of pharmaceuticals carve outs and
carve ouls idenfified by revenue codes. the whole bill is paid
according to stop-loss provislon If the stop-loss threshold is
reached, Therefore there will be no overlap between carve
outs ideniified by phamaceuticals carve outs and carve outs
identified by revenue codes and stoposs, allowing analysis of
aach factor.

The new rule exempis from its provisions hospiials which
have 100 or less licensed beds and which are Iocated in a
population center of less than 50,000 peopla. Thase hospilals
are to be reimbursed at a fair and reasonable rate. Previous
§134.400 of this titte exempied "smallfrural® hospitals from
the reimbursement provisions of the guideline. A "smallf
. rural hospital” was defined in previcus rule §134.400 as an
soute care hospital having fewer than 100 beds and less
than $1,000,00C tofal annual revenue as determined by an
audited financisl statement from the prior fiscal year. Under
this definiion, so few hespitals qualified for the exemption
that it was essenifally meaningless. The exemption in new
§134 401 Is specific and definite and excludes from the per
diern rates hospilals with 100 or fewer beds localed in a
poputation center of less than 50,000 people. With the
axception of saveral small hospitals (each in pepulation centers
of 50,000 or more people) in the list of hospitals receiving the
top 80% of workers' compensation reimburserment in 15984,
contracis were not requested from hospitals which inciuded
the remaining 20% of workers' compensation reimbursement
dus io the small number of workers’ compensafion cases
handled by such hospitals. The hospitals in the top 80% of
warkers' compensation reimbursament for 1994 did not inciude
hospitais in population centers of less than- 50,000 people.
The Commission had insufficient data regarding the differing
circtmstancas of hospitals in population centers of less than
80,000 people and the effect of these circumstances on the

costs and payment rates of such hospifals. The Commissioners
wished to protect and preserve the access to iocal hospitals for
an injurad worker who Eves or works in 2 population center
of less than 50,000 people. In addition, the Commissioners
sought to aveid encouraging hospitals in population centers
of 50,000 or more people o reorganize info smaller entities
to seek exemption from the per diem reimbursements in the
ACIHFG based upen the 100 or less licensed beds exemption.
The fist of hospitals which received approximately 80% of the
total workers' compensation reimbursement paid fo hospitals
in 1884 included one hospital which had 100 or less ficensed
beds in a popuiation centser of 50,080 or more people. In 1895
the number of 100 or less bed hospitals in such population
centers on this list increased to three, All of these hospitals on
the Iist of top workers’” compensation reimbursement recipients
were located in population ceriers of greater than 50,000
peaple, and the average of their per diem coniract rates was
significantly less (§772 medical, $842 surgical in 1995, §822
medical, $908 surgical in 1996) than the rates contained in the
adopted ACIHFG. Hospitals with 100 or less beds located in
poputation cenlers of 50,000 or mere perscns operate in the
same competitive environment as larger hospitals in the same
or adjacent popuiation centers of 50,000 or more persons and
therefore, to meet such compestifion, must adjust what they are
willing to accept as payment for simitar services accordingly.
Finally, white hospital payment dala was ufiized to detenmine
average paymenis and to reflest competiion in the hospital
markelplace in population centers of 50,000 or more paople,
such data was not obtained for population centers of less than
50,000

The exemption of hospitals with less than 100 licensed bads
located in a population center less than 50,000 people allows
these hospitals to be reimbursed on a case by case basis
ensuring access to care regardiess of where an injured worker
lives or works in Texas, Commenters who commented on the
small hospital exemption suggested that hospitals with 100 or
less licensed beds located outside Metropolitan Statistical Areas
{MSA’s) be exempted. Because there are sparely populated
counties within M8A’s, the Commission opted for the "ocated
in a population center of less than 50,000 people” criferig
as a more precise description of the local hospitals in small
communities that were of concemn regarding access to care
and which it intended fo exempt from the ACIHFG. The size
of a population center is to be determined from the most recent
Decennial Census of Population by the Bureau of the Census,
U S. Department of Commaerce.

Reimbursement for these exempfed hospitals is to be at a
fair and reasonable rate. The exemption wiil ensure fair and
raszsonable rates for these hospifals and ensure access io
quelity health care for injured workers by ensuring that the
exempted hospitals will continue o treat workers” compensation:
patients.

Cutpatient services provided in & hospiial seffing are o be reim-
bursed at a falr and reasonable rate. Hospitals are required to
maintain eertain oulpatient services on a 24-hour basis and may
have different persennel costs than non-hospital sources of the
same services. A Task Force member provided a list of chargas
from the membsar's hospital for typical culpatient services which
suggested the costs of providing these services may be different
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in a hospital setting han in non-hospital setiings. The Commis-
sion does not have ils own cost data regarding cuipatient ser-
vices provided in a hospilal setting and as a result, cannot at this
time confimn or dispute the contention that the costs of ouipa-
tient services are indeed different when provided in a hospilal.
Because reimbursement for typical outpaiient services at the
TWGCC Medical Fee Guideline rates could affect access to ser-
vices and quality of care for injured workers, those rates were
not adoptad for oulpatient services performed in hospitals. Re-
imbursement for outpatient services is planned to be addressed
in a future outpatient fee guideline after further study. For now,
oulpatient services will be reimbursed at fair and reasonable
rates for hospitals. This will ensure access to qualify heakth
care for Injured workers by ensuring that hospitals will continue
to freat workers’ compensation patients. Qutpatiant emargency
services are not subject to this guideline. However, emergency
raom services associated with a hospital inpafient admission
are subject fo the guidelne, Emergency professional services
are not subject to this ACIHFG and are reimbursed in accor-
dance wih the Medical Fee Guideline in effect at the fime the
services are providad. Emeargency transportation other than air
ambuiance wilt continue to be reimbursed in accordance with
the Texas Workers' Compensation Commission Medical Fee
Guideline in effect at the time the services are rendared

During pubiic camment, some commenters ratsed questions re-
garding the validity of using hospital managed care contracls
as a basis for workers' compensation hespital reimbursements.
The Texas Hospital Assoeiation (THA), among others, obhjecied
to the use of hospital coniracts, alleging that workers' compen-
sation cases were more complex and fhus more costly than
managed cara cases. In an attempt to fluskate this alleged
greater complexity, during the public comment cn the previous
proposal, THA submilted an analysis which comparad the av-
erage Medicare refative weights for managed care cases to the
average Medicare relative weights for Fexas workers’ compen-
salion cases. Relative weighis are assigned numerical indi-
cators which reflect the relafve resource consumption associ-
ated with each diagnostic related group. The Medicare relative
weighis are calcutaied by the Healthcare Financing Administra-
tien {(HCFA) and published in the Federal Register. THA's anal-
ysis used an overall average of these relative weights to reach
the conclusion that intensity of services for workers’ compen-
sation cases is 30% to 33% greater than managed care cases.

In its review of the THA complexity analysis, the Commission
enfisted {he experfise of Milliman and Roberison, Inc., one of the
largest actuarial and management consulting firms in the United
Siates, to compare complexity of workers' compensaltion cases
o managed care cases. An actuarial study was performed by
- two acluaries from Milliman and Robertson: an actuarial spe-

ciglist in health-related issues, including Medicare, Medicaid, .

and mianaged care who has worked with insurance companies,
health rraintenance organizations (MMOs), preferred provider
organizafions {(PPOs), hospitals, employers, and government,
and an actuarial specialist with particular expertise in werkers’
compensation and professional liability lines of insurance. A
copy of this actuarial study is available at the Gommission of-
fices. The actuaries from Milliman and Roberison used two
mathods to analyze the complexity of workers’ compensation as
compared to managed care cases. The first method was essen-
tially identicat to that used by THA, except that THA used averall

avarage Medicara weights and in the Milliman and Robertson
shudy weights were compared separately by calsgory of ser-
vice. The Milliman and Robertson analysis concluded that the
mare appropriate ratios are the separate ratios for medieal and
surgical; ia. medical is compared to medical, and surgical is
compared to surgical, The Commission agrees with this ap-
proach; the Commission has always adopted separate medical
and surgical rates

Midlinan and Robertson utifized categories of hospital services,
and analyzed the number of workers’ compensation cases
for each category of service for January through June of
1505, and the Medicare relative weight assigned comparad
with a similar analysis of the number of cases for an HMO/
PPO case mix provided by THA for the same period. When
compared by category, none of the efevan categories are mare
complex for workers' compensation cases than for managed
care cases as measured by Medicare weights. Milliman and
Robertson eoncluded that the complexity of medical admissions
for workers' compensation cases was just 79.9% of HMQ/PPO
cases urless rehabilitation cases were added to the medical
cases in which case the workers’ compensation cases would
be 85.1.0% as complex as HMO/PPO cases. In addifion,
the analysis found that Texas workers' compensalion surgical
cases were 79% as complex as HMO/PPO surgical cases.

Miffiman and Robertson also pointed cut that Medicare weighils
represent not only the complexity of the particuler DRG, but,
in many cases, also the Medicare lengths of stay (LOS)
For example, soma DRGs have a higher relative weight, not
because of somplexity, but because the typical LOS is feng.
Thus, a higher weight does not necessarily mean the par day
complexity would be at the same higher levsl. To comect for
possible distortfon because of Medicare fength of stay (LOS),
Miltiman and Roberfson used a secord method fo analyze the
information. Medicare weights were divided by the average
Medicars LOS. This caleulation produces an average weight
per day. For this analysis the LOSs for the managed care
cases were eslimaled using Miliman and Robertson’s hospital
database for a managed care population in Texas. An overall
LOS of 3.3 days was assumed with the average LOS of medical
and surgical admissions at 3.9 days. The average LGS for
workers’ compensation cases was estimated using the overall
LOS for 1905 based on the Commission's data (4.8 days for
medical cases and 3.5 days for surgical ¢ases). Milliman and
Robartson adjusted their database to balance the average LOS
to this experience. The results of the second analysis show
that the complexity faclor for medical admissions was .786
and the complexity factor for surgical admissions was .937.
Both approaches clearly show, and Milliman and Rcberison
concluded that the complexity of workers' compensation cases
for both medical and surgical stays is less than the complexify
of typical managed care cases. In fact, the complexity factor
of 786 was shout identical to the .789 factor found in the
study on categories of sendces described previously. Also,
the complexity factor of 973 for surgical cases based upen the
LOS analysls suggested to Milliman and Robertson that the low
Medicare weights were parlially due to lower length of stays for
surgical admissions of workers’ compensation claimants.

To determine whether the number of workers' compensation
patients admitted fo the hospital through the emergency room
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affects the validity of using managed care contracts in determin-
ing workers' compensation reimbursements, the Gommission
analyzed ite data for the year 1995 by comparing the date of
adrission to the date of injury from hospitai bilis received by the
Comrmisaion. A hospital admission on the same day of injury
would fend o indicate an emergency roon: case. Only approx-
imatsly 18.5% of the cases were hospital admissions occurning
the same day of injury. t is likely that some of these cases
are not cases which eniered through the hospital emergency
room, bacause for inatance, there are some circumstances in
which a freafing doctor may examine an injured worker and
then immediately refer the patient for hospital admission. Of
the 18.5% of cases which possibly enfer the hospital through
the emergency room, 78% were frauma cases and 5.0% were
burn cases. Both of these ICD-2 codes {trauma and bums)
have bean carved out of the per diem reimbursements set in
the ACIHFG and are reimbursed at a fair and reasonable rate.
Therefore, over 80% of the workers’ compensalion emergency
room entries will not ba govemed by the per diem rates, but
will be reimbursed on an individual basis at a fair and reason-
able rate, and the validity of using managed care contracls in
determining workers’ compensation reimbursements is not af-
fected by emergancy admissions in the workers' compensation
sysiem.

Another argument made by some commenters against fe use
of managed cara contracts in defermining workers compensa-
tion reimbursements was the inability of carriers to "stee” or
require workers' compensalion pafients fo obiain services at a
particutar hospital. The Workers' Compensation Act allows in-
jured workers to choose their treating doctor, which necessarily
teads fo cholce of hospital, because doctors are not autornati-
cally authorized to praciice at every hospital. This means that
carriers are unable o "steer' or require workers' compensa-
tion patients to obtain services at a pariicular hospital. Due o
this aspest of the workers’ compensation system, some com-
menters contend fhat workers’ compensation is unlike managed
care where hospitals allegedly negofiate contract rates in part
based on the ability of carders to assure certain numbers of pa-
flents, thus encouraging hospitals 1o lower rates in-anticipation
of increased patient volume. Commenters went on to contend
that without this increased volume of patients fwhich workers'
compansation could nof guarantee) hospital contract rates were
not applicable to workers' compensation and should not be usad
as a basis for workers' compensation reimbursement. However,
in addiiion to these comments, other commenters pointed out
that, in the current market hospitals are rarely given an exclu-
sive contract because most hospitals cannot offer all the ser-
vices necessary, most contracts do not guarantee a particular
levet of patient days or business, and contracting with a partic~
war pian may be driven by the fact that the hospital deas not
want to be excluded as one of the provider hospitals in a plan.
A review of the 1994.1895 hospital contracts received by tha
Commission supported these observations. Of the 1954-1895
hospital confracts for which full contract language (rather than
a summary of confrast terms) was provided to the Commission,
only rarely was exclushvity included. Scma of these condracts
did provide incentives for staying within a pariicular healthcare
network and some provided incentives for increased palient re-
ferrals. Although "steerage” of patients to a parficular hosgital
for services may have been an important factor in negotiating

haspital confracts in the early perod of managed care confract-
ing, the contract provisions indicate that it is less of a factor in
the determination of hospital contract raies in the current mar-
kat. During the meeting of the ACIHFG Task Force information
was provided that indicated hospitals consider utifization when
negotiating contract terms, as a result, utilization has already
been accounied for in the contract rates.

Cormenters opposad to the use of managed care contracts
to determine workers' compensation reimbursement contand
that managed care contracis were negotiaied for a case
mix different than workers' compensation and that workers'
compensation reimbursameant should therefore be greater than
that in managed care contracts. The Legislature, in Texas
Labor Code §413.011, pravided that the Commission establish
fees which do not provide for payment of a fee in excess of
the fee charged and paid for simifar freatment of an injured
individual of an equivaient standard of living or by somsone
acting on that individual's behalf. This standard may not allow
the Commission to consider whether the fee to be paid under
the contract was established with reference fo other fzes set
for the same payor. If the fee is paid for simitar freatment
for managed care patients, it may be argued that the fee
paid for workers' compensation claimants should be o higher
under this statutory standard. The Commission recognizes
that absolute compliance with this statutory standard may not
always be possible, but believes that the lagislature intended
it as a strong policy objective fo which the Commission shouid
apply its judgment and expertise when balancing all statutory
standards and objectives. Sirict adherence fo this single
provision could adversaly affect access fo quality health care
and fair and reasonable fees which are also statufory standards
and objectives.

in recognition of the type of cases which may occur more fre-
gquenty in workers® compensation than in some other systems,
the new rule sets per diem raimbursement for surgical services
7.0% above the average surgical per diem rate in the 1954~
1995 hospital contracis and carves out some of the highest cost
cases (eg. trauma and burns) from the per diem relmbursement
amount. Workers’ compensation has significantly more acute
care inpatient surgical cases as compared fo medical or ICU
cases. For the calendar year 1895, Commission dala shows a
total of 2,236 medical cases {representing raimbursements of
$5,508,531) as compared to 5,632 surgical cases (representing
reimbursements of $30,462,188) in the workers’ compensation
system. Total ICU cases could not be defermined because this
data is not segregated from the medical and surgical data, The
Consumer Price Index (CPI} for the period from October 1; 1895
threegh Decernber 31, 1986, and the estimated GPl for the year
1997 {the beginning of ihe time period coverad by the hospital
contracis requesied by the Commission through e effective
date of the new rulef increased approximately 7.0%. The Com-
missioners increased the swgical par diem reimbursement rate
in the adopted AGIHFG from the per diam coniract average sur-
gical rate of $1,045 per day to $1,118 per day. This increase
will pravide additional reimbursement for those hospitals which
experienced increases in payment from the rates contained in
the 1994~1985 hospitai cantracts and summaries dus fo infla-
fion. This increase is approximately 7.0% of the §1,045 rate
and brings the surgical per diem rate to approximately 130%
of the medical per diem rate of $870. This 130% difference
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between the surgical and medical per diem rates is egual to or
grsater than the corresponding differential in more than 80%
of the managed care coniracts obtained and considered by ihe
Cammission in safiing the ACIHFG per diem rates. Just as ihe
increases which result from the carve outs and the stop-oss
provision, this increase in the surgical per diem rale wilt en-
sure injured workers' access fo acute care inpafient senices
and serve @3 an additional protection to ensure fair and rea-
sonable rafes for surgieal cases. This change to the surgical
rate increases reimbursement for those cases which do not re-
ceive additiona! reimbursement provided by carve ouls and the
stop-loss provisions. The Cemmission utilized its expertise and
experisnce fo increase the surgical rate fror the amount in the
proposed rule to achieve a proper balance of the statutery stan-
dards, including effective cost control, discussed elsewhere in
this preamble. In addition, the new rula carves out some of the
highest cost cases (eg frauma and burns) from the per diem
reimbursement amount The addifional surgical reimbursement,
the carve outs, and the stop-loss provision should compensate
for any allegad need for additional reimbursement based on
case mix, case complexily, or length of stay.

Analysis of the 19941995 hospital contracts and summarias
revealed that only 87 of the 1,321 per diem confracts contained
some form of tiered per diem for surgical admissions. A per
diem rate is sald to be "iered" when there is a difference
in reimbursement based on which day of ihe hospitai stay Is
being reimbursed. Supporers of fiering of surgical per diem
rates base the need for tiering on the contention that more
hospitai resources are expended on the day of surgery than
on the following days. The Commission chose not o use
tiered per diems in this ACIHFG becauss, in the 1994-1885
hospital contracts and summaries received by the Commission,
fiering was not the predominant method of utilizing per diem
reimbursements. The Commission has no information o
indicate that the per diem rates in the non-tiered managed
care contracts do not represent services with various lengths
of stay and various types and severly of injuryfiliness, and,
in fact, believes that they do. As only 40% of the 1894~
1995 hospital contracts carve out frauma, consideration of
front loaded expenss and severity must have been factors
in negotisting the confract and thus in their negotiated per
diem rates, and thus in the per diem rates adopted by the
Commission. However, if there is front toaded expense and
severily not accounted for in the hospital confracts, other
provisions in the rue as adopted by the Commission will
compensate for this, as thay increase actual reimbursement.
{See discussions elsewhere in this preamble regarding the
exemption of cerlain small hospitals, stoposs, carveouts, an
addition of approximately 7.0% to the average surgical rate
fourid in the 1994-1995 per diem confracts, and outpafient
services.) The Cammission concludes that fered surgical rates
are nol necessary for & rate fo be fair and reasonable, or to
ensure access fo quality health care. Because the average
length of stay for surgical cases has declined on the average fo
be simitar to surgical lengths of stay for managed care confracts,
there is no need for a tiered per diem as a device to limit the
lengths of stay.

The revisw of the information from the 1984-1995 hospital

confracts and summaries received by the Commission revealed
a variance in per diem reimbursements among hospitals i

has been suggested fo the Commission that varialions amang
contract rates is linked to hospital labor expenses, dus to
the fact that such expenses make up a major portion of fotat
hospital expenses. Labor costs across regions as set out in
the Bureau of Labor Stafislics average hourly wage index for
Texas metopolitan siatisiical areas (MSAs) wera compared
with the average hospital per diem rates contained in 1994-
4995 hospital confracts for hospitals in the same region. No
correlation batween higher labor costs and higher per diem
confract rates was observed; i.e.  the higher per diem rates
were not in the areas with higher iabor costs. [n fact, in some
regions, there was a nagative correlation-a region with a low
wage index and very high managed care contract rates.

To fuither evaluate the variances in managed care contract
rates, the Commission identified hospitals that are in the same
chain, and looked at the coniraci rates for different hospitals
contracting with the same company in the same MSA; for the
same hospital contracting with the same company in differant
MSA's; and for the same hospilal contracting with different
sompanies in the same MSA. The analysis revealed that there is
no consistency among hospitals in the same chain of hospitals
which are contracting with the same company in the same MSA;
there is na consistency among a specific hospital’s confracts
with the same company in different MSA’s; and there is no
consistency amang a specific hospital's contracts with different
companies in fhe same MSA. While thera may be some basis or
explanation for the variation in contraet rates across the slate,
i s not differences in geographic location

Hospital Iype and hospital bed siza wers also comparad with
the hospital per diem rates coniained in the 1594-1995 hospital
conbratts, No factor was found which explained the reason
for the differences in per diem contract rates. Differences
which may bs aifribuiable lo hospital and community size
have been recognized and accounted for by e sxemplion
for hospilals with 100 or less licensed beds iccated ih a
population center of less than 50,000 people from the per diem
reimbursernent rates in the new AGIHFG. (See discussion of
exemption elsewhere in this preamble.} Differences in [evels
of care provided by some hospitals have been recognized
and accounied for in the new ACIHFG by "carnving ouf” or
exempting from the per diem reimbursement rates, ICD-9 eodes
for frauma, burn and HIV cases.  Other provisions In the
new ruls also serve fo increase aciual reimbursement. (See
also, relevant discussion elsewhere In this preamble regarding
increased reimbursement for surgical cases, stop-loss, carve
outs, and oufpatient services.) The Commission therefore
concludes that regional rate variation is not necessary for the
adopled rates to be falr and reasonabie, or Io ensure access to
quality health care. Averaging minimizes the effect of outliers
in the data because most rates were closer o the average
than to either the highsar or Jower rates, because the lowest
rates may not accuratzly reflect hospital economic factors for all
the hospitals with greater rates and because a reimbursement
based on an aversge rate will be a greafer ingentive for
raintaining access lo quality health care than use of the lowast
rates.

Some commenters quesiioned how the new rule accounted

for inflation in its reimbursement rates and advocated that an
automatic adjusiment be built inta the ACIMFG Inflation factors
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are not the same each vear, and in fact they can indicate
decreases as well as increases in costs. Such faciors cannot
be gecurately predicted into the future, and the Commission has
naot included an automalic predetermined fulure adjustment in
the reimbursement rates provided in the ACIHFG

A number of commeniers advocated use of the Bureau of Labar
Statistics’ (BLS) Consumer Price Index (CP) for Medical Care
Services as the basls for measuring appropriale changes in
hospital reimbursement rates from year fo year. THA used
the CPl in its models to adjust what it contended are hospital
charges and costs. According to the BLS the Medical CGare
Senvices GPl is a reflection of housshold sxpendiures for
heafth insurance premiums as well as for out-of-pocket medical
expenses. Tha Medical Care Services CPl does not include
employer- paid hezlth hsuranee premiums nor government-
paid health care services such as Medicare. Wheraas the
Medical Gare Services CPl may he a valid indicater of price
change for some consumer expenditures, it is not necessarily
indicative of hospital costs. As z resull, the application of
the Medical Care Services CPl as a measure of inflation in
what it costs a hospital to provide services is suspect. A rise
in cansumers’ ouf-of-pocket expenditures for health insurance
premiums and medieal expenses may be an indication of things
such as a change in the way health care is paid for, a transfer
of cartain costs to the consumer, or the influence of managed
care on the healh care market. However, a rise in the Medical
Care Services CP{ does not necassarily indicate that hospitals
should receive greater reimbursements. In view of this, the
Commissicn did not directly use the Medical Care Services GPI
to deferrnine hospital reimbursement rates in the ACIHFG.

Nonetheless, the Medical Care Services CPt is commonly used
as an indicator of infiation in costs fo provide medical services
and if applied, tha hospital refrmbursements in the new ACIHFG
are sufficient to sccount for the inflation of 12% reflected
in the CPi for the period from 1993 fo 1986, and he new
ACIHFG's estimated 17.4% Increase over rafes contained in
the previous ACIHFG {which percentage does not account for
any possible increased reimbursement due fo the axempiion
of small hospitais located in a population center of less than
50,000 people} is just under the Medical Care Senvices GP1 of
18% for the period 1833 io 1986

In addition, preliminary analysis of the approximately 300 per
diem managed care coniracts for the period October 1895
through October 1998, which have been raceived by the Com-
mission indlicates that with the exception of a few contracts,
ihers was litle or no change in the average per diem reim-
bursament rates (3863 medical per diem, $1,015 surgical per
diem, and 31,537 IGU per diem} when compared fo the av-
erage per diem rate of the contracts and summarias obtained
earlier by the Commission. This preliminary analysis also indi-
cates the total number of newer contracts that have per diem
rates is increasing. In addition, a comparison of the averages
of the newer contracts to the earier contracis for the same hos-
pital{s) indicates that 52.6% of these hospitals have more per
diem contracts than before. A comparison of the newer contract
rates fo the eadier contract rates for the same hospital(s) shows
that of the 692 per diem rates in the newser coniracts 84.96%
of the per diem rates were either reduced, stayed the same, or
increased by less than 10%. Based on the comparison %o infla-

fion rates and the rates in the more recent confracts that have
been analyzed, the Commission concluded that an overall fu-
ture infiafion adjustment is not necessary for the adopted rates
to be fair and reasonable rates for these hospitals or fo ensure
access to quality health care for injured workers by ensuring
that hospitals will continue to ireat workers’ compensation pa-
fients. However, out of an abundance of caution to ensure ae-
cess fo quality surgical hospital care to injured workers, and as
an additional protection to ensurs fair and reasonabie rates for
surgical cases, the Commission increased the surgical per diem
reimbursement rate in the adopted ACIHFG frem the per diem
contract average surgical rate of $1,045 per day fo $1,118 per
day. Tha Commissicn utilized its expertise and experience fo
increase the surgical rate from the amount in the proposed rule
to achieve a proper balznce of the siatutory standards, includ-
ing effective cost control, discussad slsewhere in this preamble.

The Center for Health Care Industry Performance Siudies'
1996-1997 Almanac of Hospital Financial and Operafing Indica-
fors {as reported in Medical Benafits, Gctcher 30, 1996) reports
that &, 8, hosgitals in high managed care markets realized sig-
nificant improvements in profitabiiity during 1595 and are mare
profitable than haspitals that operate in lower managed care
markets, In addition, the Almanacreports that profitability in the
hosgpital industry reached a five-year high in 1895, This publica-
tion presents information en hospital performance in 1995 and
reviews performance measures for the past five-year period

Tne U8, Prospaciive Payment Assessment Commission, a
federai advisory panel, voted in January of 1997 to recommend
no change in Medicare payment rates for hospitals { Times,
January 19, 1987} The Commission concluded that hospitals
had effectively conirofled thelr costs, so that existing Medicare
rates ware generally adequate. Spokasmen for the advisory
panet indicated that its recommendation would not hamm the
guality of health care or access to care for beneficiaries in the
Medicara program. They indicated that Medicare hospital costs
have been declining while Medicare payments have increased
at a moderate rate, favorably affecting the profitability of the
hospitals' Medicare business. In fact, the advisory panel's
figures show that the operating expense for sach Medicare
patient has actually declined in the three year period of 1993
through 1995. The arficle siaies that the cost of medical care,
as measured by the GPl, rose iast year by just 3.0%, the
smallest arnount In three decades, and the first ime since 1080
that medical prices rose less than the overall index. In: additton,
tha article reports that sconomists toid Congress last month
that the CPI tends 1o overstate inflation. The advisory panel's
recommendations and data and the statements regarding CPl
inflation figures and medical care inflation provide additional
indicators of why an overall future inflation factor s not justified
for the adopted rates

Affer determining what the per diem rates would be, based
on e 1994-1995 hospital contracts, the Commission wanted
{o compare those rates to Madicare rates. Because hospitals
do a large volume of Medicare services and accept Medicara
payment rates, the Commission befieves that Medicare rates
are fair and reasonabie payment for Medicare patents, and
ensure Medicare patients aceess io quality health care. The
Medicare fee program is glso dasigned 10 achisve affeclive cost
control, another statutory objective the Commission must ry o
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meet in its own fee guidelines. Finally, the Commission believes
that Medicare patients are persons of an equivalent standard of
living to workers' compensation patients. Studies show that
Medicare patients are of an equivalent standard of fiving fo
workers' compensation patients. The studies were parformed
by Research and Planning Consultants, inc. and by Dr.
Ronald T. Luke, Ph.D. J.D. who provide economic and public
pelicy anzlyses to numerous public and private sector clients
in heaith care matfers including rmanaged care organizations
and who provide health cost management services with special
aftention fo workersp comgpensafion medical care cost. The
most recent study noted that managed care has become the
dominant form of haalth care coverage for U.S. warkers. That
study, also, noted that many low skifled and low paying jobs
do. not carry health:insurance benefits and, thersfore, workers
covered by managed care plans have an squal or higher living
siandard than workers in general. The study utiized extensive
haalih care literature and information. Therefore, the Medicare
population is at least of an equivalent standard of living, and
rates paid on their behalf for medical services are relevant o
fair and reasonable rates for workers' compensation pafients.
For these reasons, itis relevant to consider estimated Medicare
per diem rates. Mo hospital Is required to parficipate in the
Medicare program. The fact that hospitals accept Medicare
rates [paricularly for-profit hospitals), and the fact that Madicare
reimbursements make up 40% of the gross pafient revenus for
Texas hospitals also indicates that Medicare rates are fair and
reasanable.

To compare the ACIHFG rafes proposed in the Iuly 26, 1988
Texas Register with Medicare ratas, the Commission again
enlisted fhe expertise of Milliman and Rebertson, Inc. A copy of
this actuaria report is available for inspection at the Commission
offices. Milliman and Robertson performed an actuarial study
which calculated the estimated per diem rates at 1996 Medicare
payrment levels for five Medicare diagnostic related groups
(DRGs 214 Back and Neck Procedures with complications, 215
Back and Neck Procedures without complications, 218 Lower
Extremity and Humerus Procedure except Hip, Foot, Femur Age
>17 without complications, 231 Local Excision and Removal
of internal Fixation Devices except Hip and Femur, and 243
Medical Back Problems). An analysis of TWCC's database
shows that thess five DRGs would have been the top five
DRGs and would have accounted for approximately 50% of
workers' compensation inpatient hospital payments in calendar
year 1995 if a DRG descriptor were applied to Texas workers™
compensation cases that year. The Milliman and Roberison
study calculated Medicare per diem equivalent rates by starting
with the {898 Madicare base rate for each of 21 selected
Texas cities representing the major metropolitan areas within
the Texas Depariment of Health regions (Abilene, Amarilio,
Ausfin, Beaumont, Brownsville, Corpus Christi, Dallas, El Paso,
Fort Worth, Galveston, Houston, Longview, Lubbock, McAlen,
Odessa/Midland, San Angelo, San Antonio, Tyler, Victoria,
Waeo, and Wichita Falis} and mulliplying this base rate by the

1998 Medicare weight that is published in the Federaf Register

for sach of the five chosen DRGs. The product of the Medicare
weight and the base rate is the case rate. The case rafe is
dividad by the Medicare average length of stay as published in
the Federal Registerto arrive at the estimated Medicare-based
per diem amounis. This study concluded that the July 26, 1985

proposed ACIHFG per diem rates for surgical cases of $1,026
{with the carve out of impiantables and a stop-loss threshold
of $50,000) is similar fo the Medicare reimbursement rates
for DRGs 214 and 215 and consistentiy higher than Medicare
rafmbursement for DRGs 219 and 231, The medical per diem
of $857 in the July 26, 1996 proposal of the ACIHFG averages
about 80% higher than the calculated Madicare equivalent per
diem for DRG 243

For DRG 214, the estimated Medicare per diems ranged from
$924 to $1,123, with the average baing $1,014. Only two of the
twenly-one astimated rates for DRG 214 were slightly higher
than the $1,118 surgical rate adopted by this rule.

For DRG 215, the estimated Medicare rates ranged from $927
o $1,127. with the average being $1,017. Again, only twa of
the 21 estiimated rates for DRG 215 were slightly highar than
the $1,118 surgical rale adopted by this rule.

For DRG's 219 and 231, nona of the esfimated Medicare per
diem rates was greater than $1,118. The average estimated
rate for DRG 218 was $878, with the highest estimated rale
being $148 less than $1,118. The average estimaled ralte for
DRG 231 was $963, with ihe highest estimated rate being $162
fess than the $1,118 rate adopted by this rule

For BRG 243, nene of the sstimated Medicare per dism rates
was greater than $870. The average estimated rate was 3465,
with the highest estimated rate being $365 less than the $870
adopted by this rule for medical cases.

The rates adopted in this rule are greater than the rates con-
tained in the July 26, 1996 proposal of the ACIHFG, The esti-
mated Medicare per diem rates should not be compared with
the reimbursement provided solaly by the par diem rates in the
adopted AGIHFG. The carve ‘ouls provided in the rule allow
receipt of raimbursement additional to the per diem rate, and
should serve to make hospital reimbursement for workers’ com-
pensation in all instances higher than the estimated Medicars
per diem rates for the five BRG’s

The Miliman and Roberison achuarial study concluded that
the $50,000 stop loss threshold to a large exfent offsels
any possible addiional Medicare reimbursement for outliers.
The study also noted that in certain cases Medicare has
additional payment rates for disproportionate share and indirect
medical education. No adjustment fo Milliman and Robertsen’s
estimated Medicare equivalent per diem was made for these.
The shudy concludes that the Medicare per diem amounts
are- probably overestimated because Medicarg-age patients
may have more complexity of care than similar cases The
mathodology did adjust for Medicare length of stay. The
acfuaries conclude that, if both LOS and the Medicare Index
were adiusted to reflect Texas workers' compensation cases
the per diems would be similar to those cajculated. In addition,
since the July 28, 1986 proposal, numerous “carve outs” or
exemplions from the per diem rales have been added, the
surgical per diem rate hes been increased, and the stop-loss
threshold has been lowered, which increases the ACIHFG
reimbursements. This study shows that, for the five DRGs
studied, under the per diem reimbursements contained In the
July 28, 1996 proposad ACIHFG (and therefore In the adopied
rule which increased the rates and decreased the stop loss
threshold from the July 26, 1998 proposal), hospilals will receive
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higher reimbursement for workers' compensation patients than
they do for Medicare patients. This reinforces the Commission’s
canclusion that the per diem rates derived from the managed
care contracis are fair and reasonzhle, will ensure access o
quality medical care, will achieve effective cosi cantrol, and
wili nef pay in excess of the amount that would be paid for
similar treatment of non-workers' compensation patients of an
equivalent standard of [iving, No addifonal adequate daia
was received from commeniers or other sources lo assess
the propriety of ufilizing a DRG- type methodology. The
Cornmission has msufficient data at this tme fo determine
whether use of DRG weights with a per diemn system would be
feasible or appropriate, especially given probable differences in
complexity of casa questions in the Medicare population where
BRG reimbursement is used.

The public benefit expected as a result of adeption of the
new rule is as follows. The Commission will comply with the
statutory standards and objectives requiring the adaption of fair
and reasonable rates

Persans required fo pay for inpatient hospital services, insluding
employers, insurance carriers, the State of Texas and local
goverments, wilt pay fair and reasonable amounis for workers'
compeansation claimants which are similar to that paid for other
patients and provide effective medicat cost control,

Hospitals will recelve a fair and reasonable amount in compli-
ance with the statute for inpatient admissions.

Claimants will have access {o quality health care services.

The guideline wifl be updated fo provide for reimbursament
amounts implementing medical cost containment measures
designed fo assure quality of medical care as required by the
- Texas Workers' Compensation Act.

It is anticipaled that clear, fair guidelines will minimize disbute.s
and sncourage prompt payments to hospitals

Concurrent with this adopfion of §134.401, the Commission
adopts the repeal of §134.400 of this title, the rule adopting the
previcus {1992} Acute Care patient Hospital Fee Guideline
(ACIHFG). Comments were received on the proposed new
Acute Care Hospital Fee Guideline from: the Texas Hospital
Association; Scoft and While Hospital; Texas Association of
Business & Chambers of Gommerce; Patient Advoecates of
Texas; Business Insurance Consumers- Assoclation of Texas;
Parkiand Memarial Hospital: American Insurance Associafion;
Resource Recovery Consuitants; Alliance of American insurers

Comments expressing general support for the new rule were
raceived from the following groups: Business Insurance Con-
sumers Assoniation of Texas; the American Insurance Assoet-
afiony; and the Alliance of American Insurers.

Comments expressing general opposition to the new rufe were
received from the following groups: the Texas Hospital Asso-
ciation; Scott & White Hospital; Texas Association of Business
& Chambers of Commerce; Parkland Memorial Hospital; and
Resource Recovery Consultants.

Comments that did not spacifically register a *for" or "against’
position on ihe proposed rule were received from Patient
Advcoeates of Texas.

Documents were also received in ihe form of questions. The
Commission responded fo the guesiions to the extant that the
issuas raised were clear, although the Commission was not
obligated fo do so, as the questons do not constifute comment

Summezles of the comments and commission responses are as
follows:

COMMENT: Several commenters addressed the exemption of
hozpitals with 100 or less licensad beds from the rule. Several
commeniers recommended exempling fromn the ACIHFG acuie
care hospitals with 100 or less licensed beds located outside
a Metropolitan Statistical Area {MSA) or located in a rural area
with reimbursement {o be st a fair and reasonable rate, discour-
aging urban hospitals from reorganizing into smallar entities. A
commenter suggested that the Commission create a code fo be
placed on the UB-92 and require that exempt hospitals stamp
or slectronically print this identifier on bils. A commenter sug-
gested publishing a list of hospitals with 100 beds or fess. A
commenier quastioned the justification for the changes, the ref-
erence in the preamtle o the exempfion as "essentially mean-
ingless," and the implication that the exemption will be removed
when the rule is adopted

RESPONSE: The Comimission agress in part. The new rufe
exempis from fts provisions hospitals which have 100 or iess
censed beds and which are located in a popufation center of
less than 50,000 pecple, These hospitals ara to be reimbursed
at a fair and reasonablz rate. Previous §134.400 of this
fitle exempted "small/rural” hospitals from the reimbursement
provisions of the guideline. A "smallirural hospital® was defined
in provious rule §134.400 as anacufe care hospital having fewer
than 100 beds and fess than $1.000.000 total annual reverue
as determined by an audited financial skatement from the prior
fiscal year. Under ihis definition, so few hospitals qualified
for the exemption that it was essentially meaningless. The
exemplion it new §134 401 is specific and definite and excludes
from tha par diern rates hospitais with 100 or fewer beds located
in a populaton center of less than 50,000 peopie. With the
axception of several small hospitals (each in popdation centers
of 50,000 or more people) in the list of hospitals receiving the
top 80% of workers' compensation reimbursement in 1994,
contracts were not requested from hospitals which included
ihe remaining 20% of workers' compensation reimbursement
dua to the small number of workers' compensation cases
handled by such hospitals. The hospitals in the fop 80% of
workers’ compensation reimbursement for 1984 did not include
hospitals in papulaton centers of tess than 50,00C people.
The Commission had insufficient data regarding the differing
circumstances of hospitals in population centers of less than
50,000 people and the effect of thase circumstances on the
costs and payment rates of such hospitals. The Commissioners

. wished to protect and preserve the access to local hospitals for

an injured worker who lives or works in a populaiion cenier
of jess than 50,000 people. [n addifion, the Commissioners
sought fo avoid encouraging hospitals in population centers of
50,000 or more paople o recrganize into smafier entities fo seek
exprption from the per diem reimbursemants in the ACIHFG
based upon the 100 or less licensed beds exemption. Finally,
while hospital payment data was ulilized to determine average
payment and to reflect compefiion in the hospital markefpiace
in population centers of 50,000 or more paopls, such data
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was not oblained for population centers of iess than 50,000
people. The list of hospitals which reesived approximataly
80% of the intal workers' compensation reimbursemant paid
fo hospitals in 1994 included one hospital which had 100 or
less licensed beds in a population center of 50,000 or more
peopie. In 1895 the number of 100 or less bed hospitals in
such population centers on this fist increased to three, All
of these hospitals on the st of top warkers’ compensation
reimbursement recipients were located in popuiation centers
of greater than 50,000 people, and the average of their per
diem contract rates was significantly less ($772 medical, $842
surgical in 1995; 3822 miedical, $208 surgical In 1896) than
the rates confained in the adopted ACIHFG. Hospitals with 100
or less beds located in populafion centers of 50,000 or more
persons operate in the same competitive envircnment as larger
hospitals in the same or adjacent populaiion centers of 50,000
or more persons and therefore, to meet such competition, must
adjust what they are willing to accept as payment for similar
services accordingly

The exemption of hospitals with less than 100 icensed beds
lncated in @ population center less than 50,000 people allows
these hospitals to he reimbursed on a case by case basis
ensuring access to care regardless of where an injured worker
lives or works in Texas. Because there are sparely populated
counties within MSA's, the Commission opted {for the "located
in & population center of lass than 50,000 people” criteria rather

than "outside a Metropolitan Statistical Area,” as a more precise

description of the local hospitals in small communilies that were
of concern regarding access to care and which it infended to
exemnpt from the AGIHFG. The size of a pepulation center is
to be determined fom the most recent Decennfal Census of
Popudation by the Bureau of the Census, 1.8, Depariment of
Commerce.

Reimbursement for these exempied hospitals is lo be at a
fair and reasonable rate. The exemption will ensure fair and
reasonabie ratas for these hospitals and ensurs access o
quality health care for injured workers by ensuring that the
exempted hospitals will conlinue to treat workers’ compensaltion
patients.

The Commission disagrees that i should require camiers to
annetate hilling forms to designate hospitals with lass than 100
bedis, because this informalion is already available. In addition,
stamping or eleckonic imprinting would be a burdensome
requirement for providers that deviales from standard billing
practices. A list of hospitals with 100 beds or less can be
obtained fram the Texas Depariment of Health, Bureau of
State Health Data and Policy Analysis, 1100 West 45th Street,
Austin, Texas 78756-3199 {tetephone numbar (512) 458-7347).
This Ifst can be used by insurance carriers fo program their
compuiers to flag small hospitals while they are programming
other modifications as a result of the new ACIHFG. Sinca the
Texas Depanment of Health already has this list available,
addifional lists by the Commission would duplicate services and
be an ineffident use of slate resources.

The Commission disagrees that there was an implication that
the exemptlion would be removed, in fact it has been adopted
with changes fo the proposal.

COMMENT: A commenter felt that the statement in the guide-
line that services rendered prior fo the effective date of the rule
shall be subject to the ACIHFG in effect at the time services
were performed, Is contradiciory to the Texas Supreme Court
decision voiding the rule and veids the hospital s opportunity o
appeat the determination of fair and reasonable reimbursement
of claims processed under §134.400.

RESPONSE: The Commission agreas that the sentence "Med-
ical andior surgical inpatient services randered prior to the ef-
fective date of this rule shall be subject to the ACIHFG in effect
at the fime the services were rendearad should be delated from

subsection {a){1}"

COMMENT: A sommenter supported use of the Medical Fee
Guideline {MFG) for reimbursement of cutpatient services stich
as physical therapy, radiological studies and laboratory studies
and suggested defining fair and reascnable to include the
application of the MFG to cutpatient services The commenter
stated that application of the MFG to outpatient services would
encourage hospitals to provide these services consisient with
the statutory standards to ensure that the foe guidelines are fair
and reasonable, and encourage effective and efficiant medical
cost contrel in order o ensure the injured workers receive
quality health care, Another commenter supporied hospital
reimbursement for outpafient services outside the MFG at a
fair and reasonable rate because hospitals encounter higher
sxpanse In providing these services {due parily to state and
federal requirements, staff educalional requirements, safely and
fire requirements, hours of operation, on-call requirement and
similar hospital unique needs that are required fo mest natfonal
accreditaion standards) than physicians' offices or oulpatient
clinics. A commenter suggested reimbursement for MRIVCAT
scans fo be in accordanca with the Medical Fee Guideline
except in cases of emergency senvices that do not result in
an inpatient admission.

RESPONSE: The Commission disagrees that outpatient ser-
vices should be includad in this Acute Care Inpafient Hospital
Fee Guideline. The Commission alsa disagrees that ouipalient
sarvices and MRIJCAT scans should be reimbursed at Medical
Foe Guideline rates. The Commission agrees that outpatient
services and MRIGAT scans shouid be reimbursed ati fair and
reasonable. The Commission does not at this ime have suffi-
cient data 1o set reimbursements regarding cutpatient services
provided in & hospital setfing and as a result, cannot at this time
confirm or dispute the contention that the costs of outpatient ser-
vices are indeed different when provided in a hospital. Because
reimbursement for typical outpatient services at the Medical Fee
Guideline rates could affect access to services and quality of
care for injured workers, the suggestion that such servicas be
reimbursed at the Medical Fee Guideline rates has nof been
incorporated into the ACIHFG. These senvices ars fo be reim-
bursed at a fair and reasonable rate. This will ensure access
to quality health cara jor injured workers by providing that hos-
pitals receiva fair and reasonable reimbursement for outpatient
workers’ compensalion patients. Reimbursement for outpatient
sarvices is plannad to be addressed in a fulure outpatient fes
guideling. after further study.

See also, relevant Giscus_slbns elsewhers In this preamble,
including discussicn of outpatient services.
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COMMENT: A commenter suggested the rule specifically define
why ather facilities are not subject to the nde and state that the
guideline is not to be applied except where the rule intended.

RESPONSE: The Commission disagrees that further definition
of the ACIHFG's application is necessary. The ACHFG
specifically states in subsection {z}{1) that it applies fo acute
care inpatient hospifal stays. The Commission has other
guidelines in development that will epply to other faciliiles. The
rule is specific regarding the exemption of hospitals focated in
a populationn center of less than 50,000 persons and which
have 100 beds or less and subsections (a)(2}-(5) specifically
address reimbursement for other facilities/services unfij such
time as specific guidelines are developed for those faciliies/
services which provide for fair and reasonable reimbursement
according to the statutory standard set out in the Texas
Labor Code. Insurance carriers are to provide reimbursament
for those other facilities/services in accordance with those
standards. Providers who disagree with the amount they are
reimbursed may seek dispule resolution through the Medical
Review Division of the Comnission. Only acule care inpatient
hospital services wil! be reimbursed within the per diem rate
structure in the ACTHFG because this guidaline was deveioped
fo regulate enly acute care inpatient stays and the research
performed only pertained to acute care inpatient hospital stays.
Therefore, this guideline does not apply to otfier types of facility
sarvices. The rule itself does riot need to explain why certain
facilities are not subject to the rule.

COMMENT: A commenter supported the requirement that
payment be the lesser of the per diem, the amount billed, or
{he coniracted amount.

RESPONSE: The Commission agrees.

COMMENT: Commenter disagrees with the elimination of the
requirement for hospitals to attach a copy of the invoice for
durable medical equipment and implantablas. The commenter
siates it is difficult for carriers to determine the cost to the facility

without the invoice

RESPONSE: The Commission disagreas. Attaching invoices to
ihe hill for implantables, orfhofics, and prosthefics requires addi-
fional time and expense for hospitals. TWGG befievesthereis a
need for a determinatfion of cost for implantables, orthotics, and
prosthetics 1o a hospital. This need however, is cutweighed by
the significant burden to hospitals to continue this requirement.
Therefore, this is no longer a reguirement. Alternative ways for
datermining costs are available forinsurance carriers. Hospitals
and Insurance carriers may develop a cooperative arrangement
io obtain cost datad when necessary for implantables, orthotics,
and prosthefics. Even though invoices are not raquired by this
guidaline, the insuranca carrier still has the oplion of audifing
the bill from a health care provider and requesting additional
docurnenitation, records or Information related io the freatments,
services, or the charges billed. Insurance carriers are expected
1o nol require these for all implantables, orthotics, and pros--
thetics and o confine it fo those situations where the nsurance
carriers befieve it is necessary o determine the cost from in-
voices.

COMMENT: Commenter quesfioned the definition of "par dose”
as used in subsection (0){4}C). Commanter stated that a
detailed audit of the somelimes lengthy bill woukt be required to

identify a drug billed at greater than $250, as lengthy, itemized
hospital bilfs are generally sorted by date of service rather than
by type of service and frequently includes a charge for a diug
on one day and a credit for the drug of a subsequent day.
A detailed audit may increase administrafive costs and in tumn
increase the overall cost impact of these carve outs.

RESPONSE: The Commission agrees that subssction (c)(4}(C)
should be clarified. The subseclion has been revised fo read
"$250 charged per dose".  This change clarifies that it is the
chargad amount that datefmines the carved out applicability.
The following sentence witl also be added to furthar clarify
the subsection. “Dose is the amount of a drug or other
substance to be administered at one time.” The $250 charged
per dose would be reflected as a line item charge on the
detailed bill by the hospital. The Commission agrees that
audifing bills for pharmaceuticals greater than $250 per dose
could increase adminisirative costs. However, cases where
pharmaceuticals are greater than $250 per dose are anticipated
io oceur infraquently. Basad on an analysis conducted by staff
of 1994-1995 hospital contracts and surnmaries received by
ihe Commissian, the pharmaceuiicals carved out by name from
those contracts are generally prescribed for cases of oncology,
HiV, cardiac, neonatal, pregnansy, and infant care, which rarely
occur in workers' compensation. Therefore, staff anticipates
that since the occurence of pharmacauticals greater than $250
will ba infrequent, any addifional administrative costs will have
fittle or no effect on the systern.

COMMENT: Commenier expressed concern that the ICD-8
diagnesis codes listed in subsection {c){5){A) and {B) include
diagnosis codes that do not require specialized care or services
of increased intensity. The identified trauma cedes incdude

- diagnoses stch as finger or we fractures, dislocations, sprain/

strains, simple confusiens, and superficial injuries. The bumn
codes include all sevedfies of bums, including those involving
limited bedy surface areas or those of fite more severity than
o cause erythoma. The commenter suggested that a clear
definition be provided and that the [ist contain only ICD-8 codes
that require specialized care or services of increased intensily.

RESPONSE: The Commission agrees that the span of 1CD-
9 diagnosis codes indicated in subsection (6)(5XA) and (B)
includes codes for relatively minor injuries, but disagrees that
earved out ICD-9 codes should be spacifically listed. [t would
create an undus administrative burden fo list separaiely alf
codes which might be used as a primary diagnosis. Neatly
ali ICD-@ codes in the §00-1995% serias require fourth or fifth
digit subclassification to fully identify the location and severity of
frauma. This expands the actual number of codes in the series
to more than a thousand, most of which clearly justify hospital
admission. The lisfing of these carved out trauma and burn
codes as a range rather than attempting to determine which
codes shouid be included in a specific list is the most effidant
method of identifying these carve outs for the Commmission,
hospitals, and camiers and is also léss administratively costly.

The inclusion of codes for fess severe injuries in this range of
codes identifying carve outs will not prasent a problem bacause
these codes represent conditions which, by themselves, proba~
hly would not require admission for inpatient hospital reatment
While these codes could be used appropriately to classify ad-
junct or secondary diagnoses, they would be inappropriate to
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use for coding a pimary diagnosis, that is, the condition re-
sponsitle for the greatest portion of the overall length of stay.
Consequently, codas for less severe injuries should not appear
as the primary diagnosis on a property prepared UB-92 submit-
ted for payment of inpatient expenses and thersfore, would not
be confused as a case which is carved out of the ACIHFG.

in addition, the incidence of miscoding a iess severe njury
as the pimary diagnosis occurs infrequently A review of
calendar year 1995 payment data showed that UB-82s with
a miner injury code in first posiion comprised only 2.4%
of trauma- related (ICD-9 codes 800-19959) cases. These
cases accounted for only 1.05% of reimbursements for frauma-
relatad hospitalizations and for only 0.09% of payments for &l
inpatient reimbursements during the year. After further review
of selected bills with minor injury codes listed as the primary
ICD-9 diagnosis code, additional iGD-9 cades far more severs
conditions (e.g., first position: 942,14, first degres burmn of frunk;
second positior: 945.24, second degres bum of lower leg; third
position: 848.00, thitd degree burn.covering less than 10% of
the bady surface) were specified on those same bills.

COMMENT: Commeniers disagreed with the lowering of the
stop-loss threshold at this time and suggested that if be set at
$50,00C and be reassessed when the impact of carve outs is
determinad. Both the step-loss and the carve outs are designad
to identify unusuatly expensive freatments and services and the
two will overlap to some degree. If both are changed at one
time, it will be diffcull to know the impact of either change on
fts own.

RESPONSE: The Gommission disagrees that the sfop-less
threshold should be raised to $50,000. Review of the 1994~
1995 hospital contracts and summaries received and analyzed
by the Commission ravealed that the average stap-loss thrash-
old contained in those contracts was $38,524. Based on this av-
erage, the stop-oss threshold amount in subsection {c){6)(A)1)
has beeh sat at $40,000. Insufficient data exists to delermine
what changes, if any, would need to be made to the per diem
rates if the stop-loss was set based on samething other than
the average market based amount In the managed care con-
tracts. The Commission disagrees that the effects of stop-loss
and carve ouls in the ACIHFG will overlap. Stop-oss applies
only to those ICD-9 diagnosis cases that are not carved out.
. Therefars, this does not creats an overlap and analysis will be
passible for each factor, In the case of pharmacsuficals carve
outs and carve ouls identified by revenue codes, the whole bill
is paid according to stop-loss provision if the stop-joss threshold
is reached. Therefore there will be no overiap between carve
outs identified by phammacetticals carve ouls and carve outs
identified by revenue codas and stop-oss, allowing analysis of
each factor.

See also, relsvant discussions elsewhere in this preamble,
including discussion of stop-loss provistor,

COMMENT: A commenter supported the carve outs included
in the ACIHFG. Ancther commenter agreed with the carve
out reimbursement as long as administrative costs do not
significantly increase when determining when the threshold is
met. In addition, this commenter suggested if a fiered par diem
rate for surgery was included in the guideline then carve ouls
should be limited to the most difficult problems such as bum

and trauma. There may be some simple changes in the way
hospitals bill for thesa codes that the TWCC could require to
facilitate the admiristration of this carve out

RESPONSE: The Commission agrees that carve oufs should
be included in ACIHFG. Although initial administrative sel up
oosts for this guideline will be necessary for both insurance
carriers and hospitals, carve cuts should not significantly impact
the administrative costs to the system. The Commission
expects that maost of the information necessary to determine
reimbursement for carve ouls will come directly from the UB-
92 form because ICD-9 codes which cover tha trauma, burmn,
and HIV carve outs, are listed direcily on the UB-82, Revenue
codes are also directly listad on the UB-92 for MR, CAT seans,
hyperbaric oxygen, blood and air ambulance. Review of the
isemized billing wifl only be necessary for a small number of
carve outs. A liered reimbursement for surgery was not adopted
s0 review of carve outs in thai context was not an issue.

COMMENT: Commenier stated that managed care conlracts
are appropriate for determining workers’ compensation reim-
bursement and arguably required by the statute. Commenter
supported the use of managed care confracts as a measure of
accepteble reimbursement fo ensure both quality of care and
to enstre that workers' compensation does not pay more than
other payars. Anoiher commenter expressad the opinion that
the justification set out in the preamble to the rule for using
the managed care contracts in saffing rates is inadequats and
inconsistent with the reasoning stated in the Medical Fee Guida-
line praamble (21 TexReq 2388), represanting a conflict in pol-
icy and questioned the Commission's mofive to use a basis
which resulied in the lowest reimbursement fo different seg-
ments of health care providers. The commenter quastioned why
utilization data was excluded from managed care confracts

RESPONSE: The Commission agrees that managed care con-
tracis ars appropriate for determining workers' compansalion
reimbursemant for acute care inpatient hospital services. Dis-
cussion of use of managed cara contracts.and the addition of
approximately 7.0% to the average surgical per dism rate in
the 1094-1995 per diem contracis i presented in this pream-
bie. Tha Commission disagraes that using the managed care
confracts for setfing per diem rates is inconsistent with the rea-
soning used In the development of the Medical Fee Guide-
tine {(MFG}. The MFG establishes maximum allowable reim-
bursements for services provided by health care practitioners.
Managed care confract reimbursement rates for primary care
health care practifioners often ara based on a capitation ype
reimbursement method which usually does not provida specific
amounts for spedific services. In addition, unlike acute care
inpatient hospital reimbursemant data, the data utilized for the
MFG {§134.201)} for the early 1080's did not reveal that Medi-
cara plus managed care reimbursements constiiuted a majority
of fotal reimbursements for non-workers’ compensation cases.
Because of this, dala from managed care contracts with haalih
cars praciitioners was not ufifized for development of §134 201
{MFG). Instead, fee for sarvice data was utfized as the basis
for deriving the mandmum aflowable reimbursement amournits for
the MFG (§134.201). On the other hand, as described in defail
previously in this preamble, managed care coniracts with hospi-
fals were daterminad 1o be the best indication of a market price
voluntarily negotiated for hospital services. The development of
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fee guidelines which cormply with statutory standards reguires
the careful analysis of available data and reimbursement op-
tions for the services fo be covered by the guideline. The same
methodology may not be appropriate for every guideline. In an-
alyzing the managed care contract data it was ohserved that
managed care contracts included contracts for workers™ cam-
pensation acute care, inpatient hospital stays where rates were
set at or below the lower per diem rates in the Commission §
previous ACIHFG. Utilization: data was not specified on any con-
sistent basis in the 1994-1395 hospital contracts and was notin-
cluded &t all in some of those contracts. In addifion, the across-
the-board inclusion of fair and reasonabla reimbursement rates
for carved out services in the guideline plus the stop-loss pro-
vision provides substantial protection for a hospital with lesser
numbers of workers’ compensation patients.

COMMENT: Commenters contend thal because by siatuie
workers' compensation carriers cannot direct injured workers
to a particular hospital, the managed care contract rales are
not applicable to workers' compansation. Commenters objected
to the use of managed care contract rates to set rales for the
AGIHFG becsuse they contend that hospitals enter info contract
agreements with the expeciation that payors will generale
additional admissions for the hospitals. Commenters stated that
these additional admissicns wouid come as a result of financial
incentives or penalties encouraging selection of providers inside
the netwerk and not through specific managed care coniract
clauses. in addition, a commenter contends that hospitals
evaluate their HMO/PPO contracts on a reguiar basis and wif
sither modify or terminate those contracts that have not brought
a sufficient volume of business to the hospital o justify the price
discount in the confract.

RESPONSE: The Commission disagrees that the managed
care contracts are not applicable for determining Workers’ Com-
pensation reimbursement. Managed care confracts constitute
a valid base rate that reflects the markefplace for inpationt hos-
pital services as desaribed in detail elsewhere in this preamble

For those 1994-1885 hospital contracis for which full contract
language (rather than a summary of contract ferms) was
provided to the Commission (1,320 actual contracts), only rarely
was any fype of exclusivity language included which would
have required a patient to use the hospital(s) specified in a
confract  In addition, “steerage" of pafienis fo a pariicular
hospital has markedly decreased as an important factor in
the determination of hospital contract rates as managed care
confracts are updated. Typically managed care crganizations
confract with every hospital in an area. In response to
a previous proposal of this guideline, commenters pointed
out that, in the current market hospitals are rarely given an
exclusive eonfract because most hospitals cannot offer all
the services necessary, most confracts do nof guarantee a
particular level of patient days or business, and contracfing with
a particutar plan is increasingly driven by the fact ihat a hospital
does not want o be excluded as one of the provider hospitals
in a plan rather than any probabla increase in the number of
palients, The Commission’s experience and review of 1954~
1895 hospital contracts supports this.
pericdically reviews its guidelines, in the future, trends in
hespital reimbursement including changes in provisions in more
recent hospital confracts will be evaluated. If changes are

As the Commission

observed which reflect any reversal of the lassening impartance
of "steerage” of patients io particular hospilals, that factor will be
evaluated and {aken into consideration in revising the ACIHFG.

tn addition, the fair and reasenable reimbigsement provisions
for the "carve out” services and stop-loss provisions both
provide substantial protection fo hospitals which need to provide
substanlially greater than normal services to a smaller number
of patients.

COMMENT: Commenters objecied to the Commission’s use of
managed care contract rates to set rates for the ACHFG be-
cauge thay contend that workers’ compansation patients do not
receive similar freatment to patients enrolied in an HMOPPG
plan. The commenters sizte that approximately 73% of work-
ers’ compensation patient admissions are surgical as opposed
to 28% of HMO/PPO admissions and therefore contend that
workers® compensation patients receive, on average, more in-
tensive and more costly hospital services. Commenter stated
that the surgical par diem rates in many managed care con-
tracts are below the hospitals’ usual price for surgical services
because it is anticpated that any losses on the surgical ad-
missions will be more than offset by the payments raesived on
medical admissions. Commenter stated that hospitals consider
their aggregate costs and payments for services provided fo
enrollees of the plan. Commenter believed that when the has-
pitals freat HMO/PPO patients the hospitals probably will cover
their cost and make a smali profit because of the money made
on the medical cases offsets the losses on the surgical side,
and this is not possible with workers' eompensation patienis
because the majority of the admissions are surgical. The com-
menters recommend that the Commission establish rates thal
reflect the fype and complexity of services provided to workers’
compensation patients. Commenter stated that because many
managed care contracts may be for large groups ar employ-
ees, hospitals may accept certain contracts based upon mem-
ber utilization of lower cost surgeries, medical admissions and
intensive care or cardiac care services. Commenter felt that
the managed care data complicates the issue because most
managed care admissions are medical, pediafric, and obstel-
rical. Another commenter staled that managed care contracts
are negotiated on & basis of a fotally different population: of pa-
tiants. Commenter asked if hospitals were questioned about
this or if any data was reviewed, requested or analyzed relative
fo this possibility and to determme uiilizafion patterns, although
commenter did not state whather this should have been done

and it so why he believas that.

RESPONSE: The Commission disagrees that workers' compen-
sation pafients receive rore intengiva and more costly hospital
services than HMOIPPO patiente. An actuarial study was per-
formed by the nationally recognized firm of Millirman and Rebert-
son, Inc. and by actuaries with extensive exparience in the typi-
cal case mix for workers’ compansation claimants and for man-
aged care payors. The study ulilized case mix comparisons
pmwded by ihe Texas Hospital Association (THA) to the Com-
migsion in support of the commenters’ position. However, Mil-

fiman and Robertson found that the commenter's position was
not only insupportable but that workers' compensation patients
received, on the average, substantially fess intensive and costy
service than the average managed care patient. Tharefore the
rates In the new ACIRFG do reflsct the type and cemplexity
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of services provided to workers' compensation patients. See
the description of this study efsewhere in this preamble. Mifli-
man and Reherison utilized categeres of hospital services, in-
cluding four matemnity categories, three mental health and psy-
choaetive substance abuse calegories, and four other hospi-
tal admission categaries which were subdivided into medical,
surgical, rehabilitation and unclassified admissions. The Mil-
liman and Robertsan analysis utilized the number of workers
compensation casas for each category of service for January
through June of 1995 and the Medicare relative weight assigned
compared with 2 similar analysis of the number of cases for a
THA-supplied HMO/PPQ case mix for the same pericd. When
compared by category, all eleven categories were less complex
for workers' compensation cases than for managad care cases
as measurad by Medieare weights. Milliman and Roberison
noted that there were very few workers' compensation cases in
categories other than medicat and surgical and concluded that
the complexity of medical admissions for workers’ compensa-
tion cases was just 79.9% of HMO/PPO cases unless rehabili-
tation cases were added lo the medical cases in which case the
workers’ compensation cases would be 85.1.0% as complex as
HMOC/PPCO cases. In addifion, the analysis found that Texas
workers compensation surgical cases were 78% as complex
as HMO/PPO surgical cases

Testimony by hospital represeniatives at the public hearing
on the previous proposat of this rule revesled thai generaily
hospitais do not knowingly negotiate contract rates for any type
of service where the hospiials lose moeney in providing that
service.

The Legislature in Texas Labor Code §413.011 mandated
that the Commission establish jees which do not provide for
payment of a Jee In excess of the foe charged and paid
for similar freatment of an injured individual of an equivalent
standard of living or by someone acting on that individual's
behalf. This standard may not allow the Commigsion to
consider whether a fee to be paid under a contract was
established with reference to other fees set for the same
payor. I the fee is paid for similar treatment for managed
care patients, arguably the fee peid for workers’ compensation
claimants should be no higher under this statutory standard.
The Commissicn recognizes that absolute compliance with this
stahutory siandard may not always be possible, but believes
that the legisiature intended it as a strong policy objective to
which the Cornmission should apply its judgement and experlise
when hafancing all stalulory standards and objectives. The
Comrnission has used its judgment and experiise i making its
dacision {¢ use averagas of the per diem hospital rates in the
1994-1995 hospital contracts {with the additicn of approximately
7.0% o the surgical per diem average) as z basis of the rates
in this ACIHFG ’

In recognition of the types of cases which may cocur mare
frequently at one hospital than at anothar, the ACIHFG carves
out the mzjority of the highest cost cases (e.g. frauma and
purns) from the per diem reimbursement amount. These
carved out cases, the hereased surgical per diem rate, and
ihe stop-loss provisions provide adequate compensation for
any additional relmbursement due for workers’ compensation
patients based upon a pariicular hospital's possibility of a
disproportionate ease mix, case complexily, or length of stay

Hospitals were not questioned or surveyed regarding their
acceptance of confracts due to member utllization of low cost
surgerias, maedical admissions and inlensive care or cardiac
care services, because thess factors are part of the private
negofiation process and would not normaly be decumented.
During the mesting of the ACIHFG Task Force information
was provided that indicated hospitals consider utilization when
negoliaiing contract terms, as a result, utilization has already
been accounted for In the confract raies

COMMENT: Commenter questiared whether the Commission
made adjustments to managed care contracts rates for those
hospitats that provide a high level of services fo injured workers.
The commenter aiso questionad the relevance of managed care
contracts to workers' compensation if these contracts do not
provide for services to injured workers.

RESPONSE: The Commission agrees that cases which require
a high level of services should be taken into consideration in
sefting rates and the adopted rule doss so. In recognition of
the type of cases which may occur more frequently in workers’
compensation than in the ciher systemns, the ACIHFG carves
out the majority of the highest cost cases (e.g. trauma and
burns) from the per diam reimbursement amount and provides
stop-ioss reimbursement for cases with tolal audited charges of
which exceed $40,000.- This, plus the addifion fo the surgical
per diem rate, shouid compensate for any alleged additional
reimbursement due for cases requiring 2 high level of services.

Some of the 1984-1895 hospital contracts included worker's
compensation cases and approximately 1.3% of the coniracts
were for workers' compensafion cases only, The reimburse-
ment rates specdified for workers' compensation cases in the
managed care contracts were at rates either 2t or below the pre-
vious ACIHFG (Le., at rates significantly less than the adopted
new ACIHFG rates). The relevance of the managed care cort-
tracts to the ACIHFG, whether tha confracts inchided workers”
compensation ¢ases or not, is demonsfrated by the Texas De-
partment of Health's 1995 reporl. The report shows that40% of
gross patient revenue for Texas hospitals came from Medicare
and 33.3% came from third parly payors, including payments
made pursuant to managed eare confracts . Becauss third party
payors are the second fargest payor group in terms of gross
pztient revenue, the amounts paid to hospitals by third party
payors are relsvant to defemaining fair and reasonable workers'
compensation reimbursemenis to hospitals.

Texas Labor Code §413.011, which pravides that the Commis-
sion establish fee guidefines, specifies that those guidelines
may not provide for payment of a fee in excess of the fee
charged and paid for simiiar treatment of an injured Individ-
ual of an equivalent standard of living or by sormesone acting
on that individual's behalf. Td comply with this legislative stan-
dard, the Commission reviswed the payments made for health
care services oufside the workers’ compensation system. The

- managed care contracis are directly relevant to the hospitai fee

guideline rule-making proceeding.

Managed care contracts, which reflect voluntarily negoliated
market prices, are relevant to ensuring fair end reasonable
refmbursement [§413.011(b)l. They show rates a business {a
hospital) which voluntarily accepts patients is willing to accept
for provision of services
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Managed care contracts are relevant to achieving cost condrol
[§413.011(b}] because they offer negotiated services at lower
rates for the working age population, which is alse the popu-
lation of workers' compensation injured workers. as describad
elsewhera in this preamble.

Managed care contracts are relevant fo ensuring access to
quality care [§413.011{b)], because as voluntarily negotiated
rates, they refiect rates at which a hospital wil! continue to take
patients.

Managed care contracis are relevant to the statewide database
[§413.007] the Commission is required to maintain: a database
of charges, actual payments, and ireatment protocels that
is sufficient fo detect practices and patterns in charges and
payments and can bewsed in a meaningful way to control costs.

The managed care contract information is highly reliable; it was
obiained directly from the hospitals. Either copies of the aciual
eonfracts were provided or cerlified summaries of information
from the contracts were provided by the hospitals.

COMMENT: Commenier quastioned why the Gommission did
not use diagnostically related groups (DRGs) as the basis for
reimbursemant in the proposed AGIRFG and questioned if there
is an inherent flaw in using only broad categories of services
for per diem rates.

RESPONSE: Prospective payment methods, in addition to the
per diem method ultimately chosen, were among the alternative
reimbursement methods considered.  Prospective payment
amounts can be determined by using diagnostic-related groups
{DRGs). The DRG method of reimbursement involves paying
the hospital a predetermined fee based upon the patient's
diagnesis rather than for exampie the length of stay or specific
services provided. DRGs were not used as the rethodology
for this ACIHFG for several reascns. First, while Medicare
uiilizes DRGs, Medicare reimbursement ratas for those DRGs
are not based upon market-driven forces and largely involve
non-working elderly patients who may require longer lengths
of stay and a higher percentage of co-morbidity, Second, the
percentage of the 1984-1885 hospital confracts utflizing DRG
methodologies was 10.8% and, therefore, would not be as
representafive of the reimbursemenis as per diem confracts
which comprised 51.5% of the 1094-1995 hospilal contracts.
Third, only sbout five out of the approximately 484 DRGs used
by other payors make up an estimated 60% of inpatient hospitat
workers compensation cases. No data was received or couid
be Iocated which would indicate how the workers’ cornpensation
cases within these five DRG'S would be comparable to the
fypical Medicare cases in tarms of comiplexity and intensity of
care. Without such data, saifing reimbursement rates within the
statutory standard would be extremely difficult, if notimpossible.
The per diem rate methodology plus the carve out services
resuits in a more careful consideration of factors. In addifion,
the Cormmission has not received data from hospitals based
upon DRGs because DRG designations are not reported on
bills received by the Commission and no sdditional adequate
data was received from commenters or other sources to further
assess the propriety of ulilizing a DRG-type methodology. The
Conmwnission has hsufficlent data at this time to determine
whather use of DRG weights with a per diem system would be
feasible or appropriate, especially given probable differenices In

complexity of case questicns in the Medicare popufation whers
DRG reimburserment is used.

COMMENT: Gommenter challenged the method used in the
actuarial study to compare Madicare reimbursement to workers’
compensation reimbursements. The commenter thought that
Medicare patients within the five DR@s mentioned in the study
would probably have an average length of stay in excess
of that for an injured worker. The commenter thought that
any conclusion in the study dedved from a comparison of
DRG payments made by Jump sum with the proposed per
diem amounts for the ACIHFG would have little meaning.
The commenter eondiuded that dividing a DRG payment by
the average length of stay for a Medicare patient, which is
higher, and then multiplying the result by the average length
of stay for an injured worker, which is lower, would sesm fo
be inappropriate. The commenter quastionad the relevancy
of the study. The commenter also questionad how Medicare
payments can be compared only by considering the average per
diem and why the DRG dafa was not adjusied for diagnosis and
procedure codes and why Medicare grouper and pricer medels
were excluded from those comparisons.

RESPONSE: The Commission disagrees that the methodolo-
gies used and the conclusions reached in the actuarial siudy
are faulty. The acluarial study was performed by the nationaily
recogrized actuarial firm of Milliman & Robertson, inc. and by
actuaries with extensive experience in hospital reimbursements
for both workers’ compensation claimants as well as many other
purchasers of health care; in the typical case mix for workers'
compensation claimanis and for patients of other payors; and
in hospital stays by DRG mix. The study compared Madicare
payment rates for 21 Texas cifies with fne previous proposad
ACIHFG per diem rates uiflizing tha 1898 Medicare base rate
for each of those cities which was multiplied by the 1998 Medi-
care welght published for each of the five DRGs. The product
of the Medicare weight and the base raie was the case rate.
The case rate was divided by the Medicare average length of
stay published in the Federal Register fo determine the Imv
plied Medicare per diem rate. No adjusiment was made for
the fact that Medicare~ age patients may have more complex-
ity for back and neck problems than the fypical workers' com-
pensation cases. Any such adjustment would have decreased
the amount of the implied Medicare per diem rates and there-
fore demonstrated that the previous proposed ACIHFG rales
were at an even higher percentage of comparable Medicars
rates. The study concluded that, for the five DRGs, hospitals
will receive higher reimbursement for warkers' compensation
patients in Texas than they do from Medicara patients in the
same DRGs. The studies utilized data showing that the Medi-
care average lenath of stay was greater than for infured workers.
Therefore, the paymenis made by Medicare and the paymenis
previousty propesed for the ACIHFG were comparad only after
being divided by the comesponding average length of stay for
Medicare patients and for injured workers hospitalized in Texas,
The siudy, therefors, was abie to convert two different payment
systems to provide an equivalent per diem rate comparison of
payment amounis between the two systems for the most com-
mon inpatient, zcute care hospital services rendered to Texas

injured workers
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The study Is particularly refevant because Medicare is the
largest payer for Texas hospitals (a.g., approximaiely 40% for
1995 year) and because of the stalutory requirement that the
Commissior’s fee guidefing not pay more than what is paid for
similar services for persons with an equivalent standard of living.
While the eommenter is generaily correct in assuming that the
methodology of the study included dividing a DRG payment by
the average length of stay, the commenter incorrectly assumed
that the siudy multiptied the result by the averaga length of stay
for an injured worker because such muliiplication was not done.
The methodalogy of 2ach study was dlearly indicated in each
report and those reports were and are available to the public.

Because the Medicare price comparisen study ufifized Medicare
DR@ payment amounts when comparing with the previously
proposad ACIHFG per diem ameunts o be paid in the medical,
surgical, and ICU categories for alf procedurss and diagnoses
in those categories, ne further adjusiments for individual codes
or procadures wera necessary and, therefore, consideration of
Medicare grouper models was not appropriata.

in addition, the study did consider other possible adjustiments
to the Medicare reimhursement rate. No adjiustments for outlier
rates for tha 5 DRGs in the comparison ware made because the
incidence of outlier claims for these DRGs would be relaiively
infrequent and would have a minor impact and because the
pravious proposed ACIHFG s stop-loss provisions would largely
offset the additional Medicare reimbursement. No adjustment
was made for Madicare disproportionate share and for indirect
medical education because not all hospitals receive payments
for these amounts and such payments are usually relatively
minor. Mo adjustment was made for hospitals paid on a cost
basis because this basis for payment is being phased out in
favor of the Medicare conventional paymeni basis, Another
reason for the decision on these possible adjustmenis was
the couniervailing lack of adiustment for the fact that the
Medicare population may have more complexity for back and
neck problems than the typical workers’ compensation cases.

Finally, after the sludy was completed based on the previously
proposed ACIHFG, the Commission issued its revised proposed
ACIHFG which contained increased per-diem rates, carve ouls
which increases reimbursement, and lowered slop-loss thresh-
olds which increases reimbursement. Therefore, inclusion of
thasa additional reimbursement areas and the addition 1o the
adopted surgical per diem rate has the impact of demonstrating
that the ACIHFG rates are at a significantly higher perceniage
of cornparable Medicare rates than indicated in the study.

COMMENT: Several commenters questioned the standard of
*fair and reasonable.” A commenter expressed appreciation
for recognilion through carve cuts of unique care required far
some fypes of care but was skeptical that comparative daia
used to arive at a reimbursement rate for cases carved out
of the guideline will consider the increased expenses of other
large teaching institutions in maintaining equipment and having
trained staff available. Another commenter stated that fair and
reasonable” is most often the lowest rate of reimbursemant that

will be tolerated. A commenier questioned whether the "eld -

guideline” now represents “fair and reasonable” even though
this guideline was rulad invalid by the courts, A commenier
stated that per diem rates in the "old guideline” (§134.400}
are "fair and reasonable” as required by statule, stating that

hospitals surrently serve injured workers because it Is in their
best interests to do so and this meets the economic definition
of “fair and reasonable” because no hospital has decided to
refuse workers' compensation patients even though they are
free to do so under the Jaw. Commenter went on to state if
the hospitals failed to accept workers’ compensation inpatients,
they wouild be economically worse off than if they accepted such
patients, The commenter also staied that per diem payments,
with carve cuts and stop-loss, cover the hospitals' incrementat
costs of serving workers' compensation pafients and make a
reasonable contribution to the hospitals' fixed costs

RESPONSE: The Commission agrees that hospifals serve in-
jured workers’ because it is their best interest to do so and
that is an indication that workers' compensation reimbursernent
is fair and reasonable. Hospital contracts reviewed included
thase of large teaching institutions. The determination of what
is a fair and reasonable reimbursement for services which are
ta be reimbursed outside of the ACIHFG ar for which a guideline
provides for reimbursement at a fair and reasenable rate ara de-~
termined on a case by case basis. Although the fees contained
in the previous ACIHFG (§134.400) are not relevant to this rule,
the Commission wifl respond to the commenter's quastion ra-
garding that rule. In instances where a health care provider
disagrees that the reimbursement paid for a service is falr and
reasonable, and an applicatle guideline does not provide for a
mere specific reimburssment, the health care provider can use
the Commission’s dispute resolution procedures fo challenge
the amount reimbursed. These statutory standards and objec-
tives do not support commenter's contending that fair and rea-
sonable is the "foweast rate of reimbursement” that will be toler
ated. Fair and reasonable reimbursement takes into considera-
tion the interests of all parficipants in the workers' compensation
system by balancing the statutory standards to ensure injured
workers recelve the quality health care reasonably required by
the nature of their injury as and when nesded, fo achieve ef-
fective medical cost control, and to ensure that the fee paid
for a workers' compensation patient would not be in excess of
the fee charged for similar treatment of an injured individuat of
an equivalent standard of living and paid by that individual or
semecne acling on that individual's behalf. Fair and reasonable
reimbursement also takes into consideration increased security
of payment under the Texas Workers' Compensation Act.

The reimbursement amounts contained in the pravious ACIHFG
(5134.400) may be determined to be fair and reasonable on a
case by case basis baged upon an examination of the statutory
standards specified for such cases. Fees in the previous
ACIHFG (§134.400) were nct specifically found by the Court
to violale the fair and reasonable standard.

The spacial considerations addressed by carve oufs are dis-
cussed elsewhere in this preamble. Finally, as discussed in the
preamble elsewhere, the considerafion of hospital charges for
rate-seiting purposas was not ulilized becauss hospital charges
do not have a consistent, and rational relationship to either pay-
ments accapled by hospitals for services or to hosplial costs

COMMENT: Commenters felt the establishment of the Task
Force was a positive siep forward, A commenter stated thal the
Task Force was not given enough time to develop a complete
solution, Another commenter recommended the Commission
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confinue the Task Force meetings fo attemnpt fo reseive disputes
and questions specific to the ACIHFG.

RESPONSE: The Commission agrees that the establishment
of the ACIHFG Task Force was helpful in development of the
ACIHFG. The Task Force was usefui in preseniing vasious
views which were considered in establishing the ACIHFG and,
for example, carve ouls were incorporated due, in parf, to
Task Force input. Howaever, there was no consensus in the
Task Force on certain main aspects of reimbursement and the
Commission believes there would be no further benefit in the
creation of another Task Force because there was no indication
of any ability of the different interest groups in reaching any
consensus on basic areas of disagreement in the raie seiling
process within a reasonable lime pedod. The Comraission
has applied its experience and expertiss to fair and reasonabie
reimbursement for the ACIHFG

COMMENT; Commenter expressed surprise that only 80 hospi-
tals receive 80% of the total workers® compensation reimburse-
ments for acute care inpatient services and questioned whether
hospitals may cease taking workers' compensation cases be-
cause they are such an insignificant (1.0%) portion of their bust-
ness. The commenter aiso stated that the use of managed care
confracts is self-defeating in nalure, and cannot help but con-
tribute to a further reducton in the access to care for injured
workers.

Commenter abssrved that the hospilals recsiving 80% of
workers’ compensation reimbursement equated fo 80 hospitals
in 1994 and 77 hospltals in 1995, Twenty- one hospitals
present in the list for 1994 were no longer in the list for 1885.
Coemmenter theorized that 1his demonstrates a deciing in the
number of hospitzls willing fo accept workers' compensaiion
patients and questionad whether tha reasons for the change
had been determined.

A commenter felt that it is reasonabie to assume that the fees
negotiated by hospitals in managed care contracts witl net lead
to poorer quality of care, and because the per diem reimburse-
ments are based on those conlracied fees, the quality of care
shoutd not suffer under the proposed reimbursement rates. An-
other commenter referred 1o a survey conducted by The Texas
Orthopaedic Association which according to the commenter in-
dicated that 23% of the physicians planned fo eurtail their work-
ars’ compensation services, and quesiioned what percentage of
physicians accept workers' compensation patients and whether
this percentage is applicable to hospitals withcut giving an opin-
jon. Commenter quastioned, again without commenting, how
many years before this irend compromises care and what would
be the impact on the system when fower facilities and physi-
cians are available and how this would affect injured workers.
Commenter questioned but did not comment on what is con-
sidered a sufficient number of hospitals fo confinue previding
eare o injured workers in Texas and whether a survey was
performed to determine it hospitals would curlail or deciing in-
jured workers as patients.

RESPONSE: The Commission disagress that the rafes in

the ACIHFG will reduce access o quality care for injured .

workers. The ACIHFG rates must balance the sfatutory
standard that guidelines ensure adequate access o care
and quality of care with the siatufory standard to achieve

sffactive medical cosé contrel. To do this, the Commission
has determined what reimbursaments hospitals are contracting
for in the open market of managed care. HReimbursement
rates which, on the average, will exceed the rates negofiated
in these contracts negotiated and voluntarity enfered Into by
the hospitais themseives, and comprising 33.3% of gross
hosplial revenue, will provide assurance of reasonable and
adequate compensatien for workers' compensation patienis
The rmanaged care rates in the 1994-1885 hospital contracts,
on average, significanty exceed, Medicare rates voluntarily
accepied by the hospitals and comprising 40% of gross hosgpital
revenue, Therefors, hospitals will be receiving rates, on
the average in excess of both Medicare and managed care.
Therefore, access fo care should not be affected in a negative
manner by the AGIHFG. In addition, approximately 7.0% has
been added to the average surgical per diem rate in the 1894-
1895 per diem contracts, carve outs from the per dism amount
have been added to the guideline and ihe slop-loss threshold
has been lowered, increasing relmbursements to hospitals
under the rule.

See relevant discussions elsewhere in this preamble, including
discusslons of relavance and use of managed care contracts,
rates adopted, stalvicry and policy standards, objectives, carve
outs, and stop-oss threshold

Thé Gommission disagrees that the fluctuation in the number
of hospitals in the top B0% indicates a decline in the number
of hospitals accepling workers' compensation cases. The
Commission has no information that any injured worker has
been denied access te hospital care and has seen no trend in
this direstion. The fluctuafion between the number of hospitals
receiving 80% of workers' compensation retrmbursement is
attibuted to nomal, expected luctuation in cases from one year
o another. This fluctuation is insignificant because for exarmnple,
the difference in relmbursement received by a hospital ranked
80 and a hospital ranked 81 is so small that one additional
admission that amounts to a few thousand dollars may be
enough to change the hospitals’ ranking and potentially reduse
the number of hospitals that represent the top 80% of tofal
workers compensation reimbursement. Change in the number
of hospitats in the fop 80% does not indicate hospitals are not
accepling workers' compensation cases. Commenters question
whethar workers’ compensation is at that point, but does not say
whether commenter befieves this is so, and why

In response to the commenter who guestioned continued ac-
cess to hospital care based on a Texas Drthopaedic Associa-
tion survey, no connection has been made between a survey
of arfhopaedic doctors who say they will curiail their care of
warkers' compensation pafients and hospitals denying care o
injurad werkers. No data or information has been provided that
indicates injured workers have been denled accass fo hospital
care, or have been unablz to abiain quality hospital cara when
neaded. No information was provided that the survey was in-
dicative of any access to care problems concerning orthopedic
surgeons and the Commission has no credible or verifiable in-
formation indicating any such problem. Rather, information indi-
cates an adequate number of orthopedic surgeons for workers’
compensation patients. Additicnally, no credible or verifiable in-
formation in the survey or otherwise was provided or is known
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io exist hat would correlate the survey results with any access
to care issues for hospitals

COMMEMNT: Commenters racommended that the ACIHFG be
amended to require hospitals fo complete box 18 {hour of ad-
mission) and box 21 (hour of discharge} on Form UB-92. Com-
menters felt this information would help carriers make an accu-
rate determination of fype of services performed. A commenter
also encouraged the Commission to moniter hospital billing o
ensure proper completion of the form to the same extent carrier
compliance is monitored by TWCC, In addition, another com-
menier recommended that the Commission mandate that this
data be electronically submitted to facilitate monitoring of hos-
pital billing and hospital compliance with completion of these
fislds

RESPONSE: The Commission agrees in parl. TWCGC does
monitor forms for proper completion of mequired flelds. Sub-
mission of the information in box 18 and box 21 is not currenily
required for proper completion of the UB-92 fomm for workers'
compensation services because the type of service parformed
can ba determined by the information provided in box 4 "type of
service™ and box & "stalement covers period. The TWCC Elec-
wronic Data Interface (EDI) section determines which fields of the
UB-92 are required to be completed. Commenters suggssfion
will be forwarded io the EDI section for review. TWCC requires
that fields 4 and 6 be completed. The information provided in

- these fields can determine whether the services petformed are
inpatient services or oulpatient services. In the event that the
information in these required fields does not in pariicular bills,
detarmine the type of services performed, the carrier may re-
guest a bill audit to determine admission and discharge fimes.
If the hospital does include this information on the UB-92, the
carrier may use the data when auditing the bill. The camiers’
bill audit review may includs review of admission and discharge
fimes.

COMMENT: Commenier strongly urged that the level of inpa-
ient reimbursement not be increased from reimbursement pro-
vided in the previous ACIHFG (§134.400), Another commaenter
recommended the proposed hospital fee guideline be withdrawn
from further consideration.

RESPONSE: The Commission disagrees. See refevant discus-
sion elsewhera in this preamble regarding reascns for adoption
of this rute and for the rates and provisions in ihis rule.

COMMENT: One commenter suggested the rule development
process costs money that could be spent on injured warkers
and has put everyone involved in the position of choesing sides
and questioned whether the process has bacorne so adversar-
ial that everyone can no longer work together.

RESPONSE: The Commission agrees in part, The rule devel-
opment process may be ctosfly, fime consuming and at fimes
adversarial; however the Commission is by law fo follow the rule
development procedures 'provided in the Administrative Proce-
dure Act The APA rule development procedures aflow the op-
portunity for all viewpoinis o be expressed and evaluated in the
rulemaking process. In addilion, the Commission apgpointed a
Task Forea fo obiain additional informaticn and to see if agree-
ment or consensus could be reached by representatives of ma-
for participants in the workers’ compensation system. Howaver,
the task force representatives weres unable to reach a consen-

sus on major issues concerning the establishment of reimburse-
ment rates.

The Commission notes that ihe rulemaking process is costly
and time censuming for TWCC as well as for cther pariicipanis.
TWGCC does nof consider its role, its position on the stalute
and rules, or the rule as adopted to be adversaral, but
notes that many participants appear o have adopted an
adversarial position to TWCG as demonstrated, in part, by
one or more commeniers from an organization who have
referred to obtaining authority to file suif fo challenge the sule
even before the rule is adopted The Gommission nofes that
hospitals have sued {o invalidate Indusiriat Accident Board and
Commisgion adopted hospitai fee guidelines based on a variety
of methodologies (cost-based ratic rate, DRG rule and a per
diem rule).

COMMENT: Cammenier encouraged the Comimission lo utilize
the Medical Advisory Committee {MAC) or another task force io
make recomynendations for an aiternative payment mechanism
for inpalient hospital services, due {o complexity of the issues.

RESPONSE: The Commission disagrees an allernative pay-
ment mechanism iz necessary. Beginning in early 1995, the
TWCGC Medical Advisory Commities (MAC) provided inpuf re-
garding the revision of the ACIHFG. In Aprit of 1986 the MAC
recommended to the Commission a version of the ACIHFG
which was proposed In the July 28, 1998 Texzs Register (21
TexReg 6939). This version, although medified later, was
based on the same methodology {use of managed care con-
tract rates) to develop the reimbursement rates adopted in this
AGIHFG.

The MAC by staiuta (Texas Labor Code §413.008) is to advise
the Medical Review Division in developing and administering
the medical policies, fee guidelines, and utiization guidelines
established under the Texas Labor Code, §4153.011. The MAC
advises the Medical Review Division of the TWCC in the review
and revision of meadieal policies and fee guidelines required
under Texas L.abor Code §413.012

In addition, following the public hearing on the previously pro-
posed rule which was held on September 12, 1996, the Chair-
man of the Commission appointed an ACIHFG Task Force (the
Task Force) as authorized by §413.006 and §402 067 of the
Act. The Task Force met on six occasions to exchange infor-
mation and discuss the issues. The Commissicn staff took the
ideas and information provided by the Task Force into censid-
eration in developing its recommendation to the Commission.
At the conclusion of the Task Forgee meelings an January 6,
10886, the members of the Task Force were invited fo submit
staternents io the Commission regarding Commission staff rec-
ommendations. The statements submitted ilustrated e diver-
gent views regarding the appropriate methads for determining
fair and reasonable hospital reimbursements. One Task Force
member who has generally been in support of the proposed
rule, later in a statement advocated that the per diem rates in
the previous ACIHFG should be mainiained or lowered. The
Commission believes there would ke no further benefit to cre--
ation of another task force.  In developing this adopted new
ACIHFG the Commission considered alternate methods of re-
imbursement for acute care hospital services. See detailed dis-
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cussion of alternative payment methods considered efsewhere
in this preamble .

The Commission notes that hospiials have sued to invafidate
Industrial Accident Board and Commission adopted hospital
fee guidelines based on z variety of methodologies {cost-based
ratio rate, BRG rule and a per dism rule):

COMMENT: Commenter referrad to the proposed ACIHFG and
the leiter frem the TWCC executive director dated February 24,
1997 and ceoniended that these documents indicale that the
determination of fair and reasonable fees would be based upon
the historical payments under a guideline ruled to be invatid
and the commenter questioned if this was the position of the
Commission. The commenter also questioned what the position
of the Commission is regarding what constitutes a determination
by Medical Review as fo an order for reimbursement, and
whether that means reimbursement In accordance with tha now
invalid guideline and ¥f this would bar any collection for any re-
billing of hospitat clasims. The commenter also questioned what
constitutes a2 Medical Review order of paymeni.

RESPONSE: Although the reimbursements based upon the
previous §134.400 are not related o the adopted new §134.401,
the Commission will respond to the commenter's inquiry. Ths
Commission disagrees that the TWCC Executive Director's
letter of February 24, 1997 indicaied that the determination
of fair and reasonable relmbursement would be based on the
previous ACIHFG (§134.400). Neither the adopted ACIHFG
nor the Executive Director's February 24, 1997 lefter provides
that inpatient, acute care hospital services rendered before the
effective date of the new rde (134.401), will be raimbursed
at the fees specified in the previous ACIHFG (§134.400).
For acute care, inpatient hospital services provided prior io
the effective date of this adopted guidaline {§134.401), the
Execufive Direciors February 24, 19887 lefter indicated that
reimbursement should be determined in accordance with the
following siatutory standards described by the term "fair and
reasonable .

Since the provisions of the Texas Workers’ Compensation Act
becarne effective, the Commission has utliized the term "fair
and reasocnable” to refer to the following stafutory standards
specified in §413.011(b) of the Texas Labor Cede: medical
services fees must be fair and reasonable; must be designed
to ensure the quality of medical care and fo achieve effective
medical cost control; may not provide for a fee in excess of
the fee charged for similar treatment of an injured individual
of an equivalent standard of living and pad by that individual
or by someone acling on that individual's behalf, and shall
consider the increased security of payment afforded by the
Workers' Compensation Act: These statutory standards were
utilized by the Commission when proposing and adopling this
AGHFG and are utifized by the Commission's staff in Issuing
decisions in medical dispute resolutions under §413.031 of the
Texas Labor Code when the paricular medical services either
are not specified in a fee guideline of the Commission or the
particular guideline indicates that reimbursement shali bs at a
fair and reasonable rate.

An order of the Medical Review division of tha Commission

concerning refunds and reimbursements is identified as an
order when sent and is issued pursuant to statutory authority

such as that found in §413.016 of the Labor Code. Any
rebifling by hospital providers as a resul of the invalidation of
the previous ACIHFG (§134.400]) is to be done in accordance
with the rules of the Commission, and in accordance with the
February 24, 1997 and April 25, 1987 lefters of the Execuiive
Director and in accordance wifh any addilional guidance issued.
The Executive Directors February 24, 1997 ifsfter does not
bar any requesied addilicnal reimbursements for resubmitted
hospital bills

COMMENT: Commenter questioned what the lfikelihood is
of any hospital receiving adjustments of reimbursement paid
under the ACIHFG declarad invalid since the lefter from the
Executive Director excludes daims which should have been
fimely presented, inciuding those claims for a deviation based
upon medical justification. The commenter questioned whether
this is expecied to have any impact on access o care for injured
workers

RESPONSE: Alihough the reimbursements based upen the
previcus rule 134.400 are not relaled to the adopied new
§134.401, the Commission will respend to the commenter's
inguiry, The Commission disagrees that resubmission of
hospital bills as a result of the February 13, 1897 Texas
Supreme Court ruling regarding the previous ACIHFG will have
any affect on aceess o care by injured workers, These
resubmissions deal with services which have already been
renderad In addition, receipt of fair and reasonable for past
services should not affect a Hospitals willingness to ireat
injured workers in the future. The Commission cannat predict
what the likelhood is of 2 hospital recelving adjustments of
reimbursements. Each resubmitied case will be considered
on ifs own merits in zccordance with the Texas Workers'
Compensation Act. Claims for additional reimbursement to
hospitais based on medical jusiification should have been filed
within one year from the date of service just as any other such
claim, because the Supreme Court ruling did rot affect madical
justification issues. Hospitals rmay submit bills for services
provided on data beginning with the date previous guideline
was declared invalid and the one year period for submitting
bitls has been extended to allow requests for Medical Dispute
Resgolution to be filad within a reasonable period of time.

COMMENT: Several commenters indicaled general support of
tha proposed ACIHFG, A commenter stated that this appears be
one of the beter written rules, that it explained the basis used
ta develop the rule, the factors considered, conciusion reached
and anficipated and responded fo several pofeniial questions.
Another commenter generally supported the proposed guideline
in fracking the mechanisms most commonly used in contracls
that are freely negotiated belwaen hospitais and payors )

RESPONSE: The Commission has worked hard to achieve
an excellent ACIHFG and appreciates these comments. The
Gommisslon agrees.

COMMENT: Several commenters expressed support for the
methodology used in developing the ACIHFG. Commenis in-
cluded that the methodology Is sound; that commenter agreed
with much of the methadotogy sef forth in the preamble and the
approach faken; that staff did an outstanding job in putfing the
guideline together; and that staff shobld be conplimented on
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the dedication and persistence taken to balance all the infer-
ests in a complex issue such as this one.

RESPCNSE: The Commission agrees.

COMMENT: Commenters expressed different views of the
statutory standard that TWCC guidelines may neot provide for
payment of a fee in excess of the fee charged for simitar
treatment of an injured individual of an equivalent slandard
of living and paid by that individual or by someone acting
on that individual's behalf. A commenter quesiioned how
and who makes this determination, questioned if this is why
averages were used In the development of fees, and if this
means the system establishes fess based upon the relative
wealth, poverty or esconomic dala of a geographic location.
Ancther commenter believes:the proposed rates violate the
legisiafive mandate because: basing fees on the average per
diem amounis requires smployers o pay rates higher than
are being demanded in the market for these services; ihe
1992 guideline overcompensated the hospiials by a significant
amount (madical: 79% of charge; surgical: 60% of charge)
and would take several more years of inflation kefore those
amounts require an increase o satisfy the stalutory standard;
the preamble states the proposed per dism fees are higher
than the workers' compensalion reimbursements voluntariy
contractad for by the hospitals that have workers' compensation
clauses in their confracts and therefore violates the statule;
whan compared with Medicare rates, hospitsls receive higher
reimbursemenis for workers' compensation patients than they
do for Medicare patients; and the carve outs should have
resulted in a lower per diem raie, howsever thers has been
no caloulation corresponding fo the reduction fo the average
per diem rates that should have occurred when including these
carve ouls and commenter belleved this viclated the staiute.

RESPONSE: The Commission disagrees that the adopted ACH-
HFG viclates the stafutory standard of §413.011, In formuiat-
ing the hospital fee guideline, the Commission carefully and fully
analyzed afi of the statutory and pelicy standards and objectives
and ali the data and information available and submitied, as well
as all comments received. The Commission utilized all of this,
and its expertise and experdence, to formulate the hospiial fae
guideline which balances the statutory standards and objectives
to ensure injured workers receive the quality health care reason-
ably reguirad by tha nature of their Injury as and whan neaded
and fo ensure the fée guidelines are fair and reasonable, with
the statutory standard to achieve effective medical cost conirel.
The Commission obtained, analyzed and used data relevant to
ensuring that the fee paid for a workers' compensation patient
would not be in excess of the fee charged for simBar treatment of
an injured individual of an equivalent siandard of living and paid
by that individual or someone acting on that individual's behalf,
and also took into consideration increased security of payment
under the Texas Workers” Compensation Act {Act). fafee is
paid for sirnilar treatment for managed care patients, arguably
the fee paid for workers' compensation claimants should be no
higher. A recent study provided to the Commission revealed
that the standard of Hving for person’s covered by managed
care plans is equal to or greater than workers’ compensation
glaimanis. The sfudy was performed by Research and Plan-
ring Consultants, Inc. and by Dr. Ronald 7. Luke, PhD. J.0.
who provide economic and public policy analyses to numerous

public and privaie sector clients in health care maiters includ-
ing managed care crganizations and who provide health cost
management services with special aitention to workers' com-
pensation medical care cost. The study noted that managed
care has become the dominant form of health care coverage
for L.S, workers, The study, also, noted that many low skilled
and low paying jobs do not carry health insurance benefits and,
therefore, workers covered by managed care plans have an
equal or higher living stendard than workers in general. The
study ufilized extensive health care literature and information.
The Commission recognizes that absolute compliance with this
statutory standard is not possible, and beliaves that the legis-
laturs jntended §413.011 as a strong policy objective to which
the Commission should apply its judgement and expertise when
balancing statutory standards and objectives. Absolute adher-
encea to this single provision could adversely affect access fo
quality health care and fair and reasonable fees which are also
statutory criferion. The Commission chose to average the 1594~
95 hospital contract rates in order to balance the statufory and
policy standards and objectives of the workers’ compensation
Act

This guideline is based on managed care contract rates for
the year 1994 through September 1995, with an approximate
7 0% additicn to the average surgical per diem rate found in
the 1984-1985 per diem coniracts. it is not based en the
previcus ACIHFG (§134.400) rates. The comparison of rates
in the previous ACIHFG (§134.400) to inflation rates is hot
relevant to this guideline methodology because the previcus
ACIHFG was not based on managed care contract rates. {See
discussion of inflatien elsewhere in this preamble as to how
inflafion information was considered )

The inclusion of carve ouis In the ACIHFG is part of the
balancing of stalutory standards and objestives. Garve ouls
are a method of acknowledging services that are particularly
costly In order to ensure fair and reasonable rates for hospitals
and ta ensure access fo quality medical care for injured
workers by ensuring that hospifals will continue to treat workers'
campensation patients. (See discussion on cost methods of
raimbursements arid variations of Hospital contract fees for why
different faes were not set based upon the relafive waalth
poverly or economic date of a geographic location.} This
AGIHFG was not based upon the 1992 AGIHFG and therefore,
any over compensation resulting from that guidefine was not
used as g basis for this new ACIHFG.

COMMENT: Commenter guestioned whather the Commis-
sions's conclusion was that since 73.3% of patient revenue
comes from third party payors and Medicare, that these
ravenues are sufficient to cover hospital costs. Commenter
quastioned whether it was determined how many of these
hospitals were nonprofit and if payments to nonprofit hospitals
were adjusted .la aseount for endowments, grants, charitable
contributions, disproporfcnate share paymenis andior ad-
ditional federal and state granis. Commenter did not state
whether, and why, the Commission should have done so.

RESPONSE: No altempt was made to adjust rales in the
confracts based on whether a hospital was nonprofit or not. A
hospital's receipt of special subsidies such as disproportionate
share payments, charitable contributions, governmant support
and educational subsidies is already accounted for in iheir
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contract rates. These speclal subsidies are all present in
the business environment in which hospifals operate and
therefore are accounied for in negofiations of managed care
confracts. The Texas Labor Code in §413.011 stales that
the Commission should ensure guidelines for medical services
fees do not provide for payment in excess of ihe fee charged
for similar freatment of an injured individual of an equivaient
standard of living and paid by that individual or someone
acting on that individual's behalf, To comply with this statutory
standard, the Commission, in reviewing and revising §134.400,
sought to analyze the hospital reimbursements contained in
that rufe in relation to reimbursements hospitals wera accepting
from Medicare and under confracts as payment in full for
persons of an equivalent standard of living outside the workers’
compensation system for treaiment similar o that provided to
injured workers. Acute care inpatient hospital sérvices o an
injurad worker in an HMO/PPO would be paid at these contract
rates if the person was injured other than at work.

A commenter from the hospital industry who testified at the
hearing on the previous proposed rule §134.400 indicated that
hospitals don't contract for rates expecting o lose money.

Because Medicare and third party payor sources account for
the vast mafority of hospital pafieni revenue, the reimburse-
ment paid by hose payors is & relevant basis for comparison
for workers' compensation reimbursement for similar hospital
services for parsons of an equivalent standard of living. The
fact that hospitals on average receive more than 70% of their
gross patient revenue from choaosing to parficipate in Medicara
and managed care, indicates that the greater of these twe rates
{i.e, generally managed care rates) certainly achieves com-
pliance with the statufory standards and objectives specified
above and elsewhere in this preamble (and the Commission
added spproximately 7.0% fo the average surgical per diem
rate found in the 19941995 per diem contracts). In addition,
ihe study of Milliman and Robertson, Inc. concemning the com-
parison of Medicare reimbursements to the previous proposed
AGIHFG rates noted why Medicare payments such as a dispro-
portionate share were not considerad in that comparison. See
detailed discussion regarding case complexity, the Milliman and
Robertson study, and tha standard of living study elsewhera in
this preamble.

COMMENT: Commenter befieved a statemant from the pream-
bla that "94.8% of the per diem rates for the same hospital wera
gither reduced, stayed the same, or increased by less than
10% was ambiguous, and questionad what percent stayed the
same, daclined aad increased less than 10%.

RESPONSE: The Commission agrees that the figures could
be clarified. The 94.8% figure Includes a few confracts that
appsared in either the 1995 group or the partial 1988 group of
confracts received but not both. These few contracts have no
means of comparison and should have been excluded from the
94.8% statistic, With this correciion, the percentages are as
follows: 12.5% remained the same; 35.4% decreased; 36.95%
increased less than 10%; 9.82% had no means for comparison;
and 5 2% increased more than 10% (tolal is sfghtly iess than
100% due fo rounding)

COMMENT: Some commenters felt the proposed per diem
rates were too jow, do not covar cosis, and are grassly inade-

quate. While some commenters felt all the per dien rates were
inadequate, some expressed the apinion that the surgical rates
which according o the commanter comprise 80% of the work-
ars’ compensation admissfans andfor the ICU rates were partic-
ularly low to cover the complexities associated with a workers'
compensatian admissicn. Commenters stated that surgical ad-
missions comprise a high percentage of the workers' compen-
sation admissions and that the proposed surgical rates do not
cover the expenses for treafing injured workers. THA submit-
ted a financia! analysis and stated that the analysis showed the
proposed per diem rates will not cover the eslimated costs of
providing inpatient services to workers' compensation patients,
with most of the losses oceurring on surgical admissions. THA
also expressed the view that the stop-loss provision and carve
outs included in the proposed rule wilt reduce but does not elim-
inate losses on workers' compensation surgical cases and that
decreased lengths of stay resulled in the costs of services being
compressed info a shorter period of ime. THA also contended
that hospitals will make a small gain on medical admissions but
because medical consiitutes only 27.0% of workers’ compensa-
fion admissions, those gains do not off set the loss on surgical
admissions. Commenter stated that based on a TWCC anaijy-
sis the average length of stay has decreased from 4.4 in 1003
to 3.2 in 1996 and therefore, hospital payment rates will be set
fco low.

RESPONSE: The Commission disagrees that the proposed per
diem rates are too low and will not cover hospital costs. The
Gommission considerad aitermnalive mathods for reimbursement
and found cost-based methodologies to be questionable as
explained in the following sentences. The Texas Hospital
Assoclation's firanclal analysis which shows the proposed per
diem rates wifl not cover hospital costs is based on the use
of a cost-based reimbursement system. This system is based
upon data from THA's own proprietary data base and the TWCC
database. The cost calculation on which THA's mode), as well
as other cost-based models, was derived, use hospital charges
as its basis. Each hospital determines its own charges. The
hospital charge data In the Commissien’s database, as wiih
afl hospital charge data, shows that it Is well above the actual
fees paid for most hospital services, A study by Commission
staff indicated that charges for surgical hospital adrissions {per
TWCC biling dalabase) increased by 107 0% from 1882 1o
1996 and by 55% from 1993 through 1998, whereas for those
same periods of time the Consumer Price Index (CP)} reflected
an inflation rate of 16% and 12% respectively, and the Medical
Cara Services group of the CPi reflected an inflation rate of 29%
and 18% respectively. For these reasons, hospital charges are
not a valid Indicator of & hospital's cosls of providing services
nor of what s being pald by other payors. Therefere, under a
so-callad cost basad system a hospital can independently affect
its reimbursement without its costs being verified. The cost-
based methodology is therafore questionable and difficult to
ufiffize considering the statutory objecfive of achieving effeclive
medical cost confrol and the standard not to. pay more than
for similar ireatment to an injured individual of an equivaient
standard of living contained in Texas Labor Code §413.011.
There is fittle incantive in this type of cost-based methodology
for hospitals to contain medical costs.

in order to determine what reimbursements were being paid
fo hospitals outside the workers' compensatfion system, the
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Ceornmission sought a source of accurate, verifiable data. The
Texas Department of Health, Bursau of State Health Datfa and
Folicy Analysis” 1986 report from its annual survey of hospitals,
revealed that in 1995 Texas acute care hospiials received 40%
of their grass patient revenue from Medicare, and 33.3% from
third party payors. Because these sources accournt for the vast
majority of hospital patient revenue, the reimbursements paid
by these payors is a relevant basis for comparnison between
workers' cornpensation reimbursements and these other major
reimbursement systems for simifar hospital services for persons
of an equivalent standard of living, and for establishing fair
and reascnable fees for workers compensation. The fact that
hospitals on average receive more than 70% of their gross
patient revermie from choosing to participate in Medicare and
managead care, indicates that the greater of these tworrates (i e.,
denerally managed care rates) certainly achieves compliance
with the statutory stendards and objectives specified ahove
and elsewhere in this preamble. In addition, at the public
hearing on the previous proposal of the ACHFG, testimony
by hospital representafives admitted that hospitzls do not
knowingly negotiate confract rates for any type of service which
will cause the hospitals 1o lose money in providing that service.

The hospital contraets and summaries were analyzed lo deter-
mine what types of services andlor supplies were reimbursed
outside ("carved out of*) the par diem rates in the confracts.
All carved out iterns and services that are in any of the 1984-
05 hospital contracts (even those in less than 1.0%) and are
applicable to typical workers' compensation cases are included
as carve outs in this rule, and this increases reimbursemeant.

Cther provisions which serve o increase reimbursement include
a stop-loss provision, the threshold for which and the percent-
age reimbursement for which was determined from the 1894-
1995 hospital contracts.

In response fo the commenters suggestion hat decreased
lengths of stay be considerad in the reimbursernent methodol-
ogy, a study by actuaries of Milliman and Roberison, Ine. utiliz-
ing data maintained by that national actuarial firm for managed
care hospital stays, incorporated assumptions of an overall av-
erage langth of stay of 3.3 days with an average lengih of stay
for medical and surgical admissions of 3.9 days. These lengths
of stay compare with 1895 data of the Commission of an over-
alf length of stay of 4.8 days for medical cases and 3.5 days
for surgical cases. Therefore, unlike Medicare patients with
significantly longer lengths of stay, any differences in fengths
of stay between managed care paffents and workers' compen-
safion patienis were not substantial as reviewed in the Milll-
man and Rebertson study. Hospital contracts and summaries
of those confracls reviewed by the Gammission did not include
average langths of stay for cases under such contracig, but the
Commission has not received or been able to locate any source
indicaiing that tha lengths of stay are substantially different for
the managed care patients. Therefore, it can be assumed ihat
managed care contracts are negotiated with this factor in mind
and that the rates in the managed care coniracls are sufficient
reimbursement.

See also, rejevant discussions elsewhere in this preamble,
including discussions of daia, Medicare rates comparison, use
of managed care confracts, complexity of cases, steerage,
methods of reimbursement, per diem chosen, per diem rates

adopted, fiered per diems. stop-loss. carve cuts inflation and
THA's aflernative praposal

COMMENT: Commenter expressed the opinion that using
an average of the reimbursements found in managed care
confracts to establish workers’ compensation reimbursements
is not in keeping with the statute that mandates the guidelines
may net provide payment of a fee in excass of the fee charged
for simijar freafment of an injured individuat of an equivalent
standard of living. Commenter stated the resulls of the
proposed guideline exclusion of carve outs and other provisions
would be reimbursemants even above the median or average
rate and recommended lowering the percentile or using the
boHom 25 percentile rather than the median. Gommenter felt
thal the Comsmission should focus on the lowest rates offered
in tha managed care coniracts, not on the average and have a
much fower rate of in reimbursement.

RESPONSE: The Commission disagrees that the lowest rafes
offerad in the managed care confracts must be or should be
used as a basis for the AGIHFG The Legislafure in Texas
Labor Gode §413 011 states that the Commission esiablish
feas which do not provide for payment of a fee in excess of
tha fee charged and paid for simifar treaiment of an injured
individual of an equivalent standard of living or by someone
acting on that individual's behalf. This standard does not stand
alona. The Commission is addifionally required 1o establish
guidelines which balance the various interests in the workers'
compensation system by ensuring that medical services fees
are fair and reasonabla, that injurad workers receive quality
heallh care reasonably raquired by the nature of their injury as
and when needed, and that effective medical cost control is
achteved. Average per diem railes in the 1824-1985 hosgpital
confracis were utifized rather than ths lowest per diem rates
because most raies were closer to the average than fo either the
higher or lower rates, because averaging minimizes the effects
of oufiiers, because the lowest rates may not accurately reflect
hospitats economic factors for all the hospitals with greater rates
and because a reimbursement based on an average rate will be
a grealer incentive for maintaining access o quality health care
than use of the lowest rates. An additional approximate 7.0%
was added fo the average surgica! per diem found in the 1594~
1995 per diem contracts, to ensure access o qualily health care
and as an additional protaction to ensure falr and reasonable
rates for surgical cases.

In formulating the hospilal fee guideline, the Gommission
serefully and fully analyzed ail of the statutory and policy
standards and objeclives and all the date and Information
available and-submitled, as wall as all comments received.
The Commission obiained, analyzed and used data relevant
to ensuring that the fee pald for a workers' compensation
patient would not be In excess of the fee charged for similar
reafment of an injured individual's behalf, and also took into
consideration increased securily of payment under the Texas
Workers' Compensalion Act {Act). ¥ the fee is paid for similar
treatment for managed care patients, arguably the fee paid
for workers® compensation ¢laimants should be no higher, as
argued by commenter. However, the Commission recognizes
that absolule compliance with this statutory standard is not
possible, and believes that the leqislature intended §413.011 as
a sfrong poficy objective to which the Commission should apply
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its judgrment and expertise when balancing statutory standards
and objectives. Strict adherence to this single provision could
adversely affect access to qualily health care and fair and
reasonable fees which are also statutory criterion.

COMMENT: Some commenters suggested using a tiered per
diem reimbursement scheme for surgical cases. Commenter
suggested in the alternalive, g case payment method. Com-
menter supported a tiered per diem as long as it did not result
in workers' compensation paying more for & surgical admission
than other payors. Recommendations related to using a tiered
per diern scheme include: ensuring that the entire payout fer
the hospital stay does not exceed the cost of an equivalent
stay under the managed cere confracts; if the new guidefine
includes a tiered per diem, the proposed carve outs, which are
based on the most common carve outs in the 1994-1885 hos-
pital contracts should be narrowsd; and that reimbursement for
surgical servicas for the first two days be slightly higher than
$1,045, and slighfly less thap that amount for subsequent days
fo encourage shorter lengths of stay where medically appropri-
ate while still ensuring fair and reasonable reimbursement. A
commenter expressed the opinion that using a fiered per diem
is not consistent with the goeat of basing the new guideline on
the most cornmon practice in negetiated contracts as a ma-
jority of confracts with per diem do not have tiering  Anothar
commenter felt that tierad per diem rates is a way to deal with
losses hospitals wouid incur for surgical admissions under the
proposal. Commenter suggested that the Commission would
not consider using a tiered per diem approach bacause it is not
in the managead care contracts.

RESPONSE: The Commission agiess that using a fiered per
diem is not consistent with the methodology of basing the new
guideline on the most commaon practice in negotiated coniracts.

The Commission disagrees that using a tiered par diem for
surgical cases or a case payment methad should be used for
the AGIHFG. The Commission carefully and fully considered
tiers. All data and information the Commission has or which
was submitted 1o the Commission were considerad. Analysis
of the 1694-1995 hospital ceniracts and summaries received
by the Gommission revealed that only 97 of the 1,321 per
diern coniracts contained some form of fiered per diem for
surgical admissions. A per diem rate is said to be "lered"
when ihera is a difference in reimbursement based on which
day of the hospital stay is being reimbursed. Although Hering
surgical per diem rates may have some merit based on the
aliegation of THA end others that more hospital resources
may be expended on the day of surgery than on the following
days, the Commission chose not to use tered per diams In
this ACIHFG because, in the 1884-1885 hospital coniracls
and summaries, fiering was not the predominant methed of
utilizing per diem reimbursemenis. The Commission has no
information fo indicate that the per diem rates in the non-
fiered managed care confracts do not reprasent services with
various {engths of stay and various types and severity of injury/
iliness, and, in fact, believes that they do. As only 4.0% of the
1294 85 hospital confrasts carve out trauma, consideration of
front loaded expense and severity should have been factors in
negotiating the contract and thus in their negotiated and agreed
per diem rates, and thus in the per diem rates adopted by tha
Commission. However, if there is front loaded expense and

severity not accounted for in the managed care contracts, other
provisicns in the ACIHFG as adoepted by the Commission will
compensate for this, as they increase actual reimbursement.
(See discussions elsewhers in this preamble regarding the
exempticn of certain smail hospitals in subsection {#)(1), stop-
loss, carve outs, and oulpatient services.) in addition, any
need for greater reimbursement for the first day for additional
services is balancad by any need for lesser relmbursement vor
fewer services during the latar part of a length of stay. In other
waords, the uniform per diern averages reimbursement needs for
each day of the lengih of stay. The vast majority of 1894- 85
hospital coniracts ulffize a uniform per diem rate for each day
of @ surgical admission. Finally, because the average length
of stay for surgical cases has declined on the average to be
similar to surgical lengths of stay for managed care confracts,
ihere was no nead for a fiered par diem as a device to imit the
lengths of stay. Case payment methods such as using DRGs
were rejected as a method of reimbursement in the ACIHFG.
Ses ihe detailed discussion of the reasons for this elsewhere
in this preamble. The Commission therefore concluded that
tiered surgicat rates are not necessary for a raie to be fair and
reasonable, or to ensure access to quality health care.

COMMENT: A commenter gave an example as fo why the pro-
posed reimbursement for 2 surgical admission is not encugh
to cover the costs of a workers’ compensation patient. Com-
meniter stated the first day of a hoepitalization could easily result
inr charges of $5,000 or more.

RESPONSE: The Commission agrees the situation described
by the commenter is plausible. However, the commenter's
example, is just as plausible for palisnis under managed
care. Therefare, this would have been taken into consideration
when negoliating reimbursements for managed care confracts.
Because the Commission utfized managed care confracts to
establish workers' compensation rates, this siluation has been
zccounted for. In addition, the guidsline adds approximately
7.0% to the everage surgica! per diem found in the 1994-1985
per diem conkacts, and incdudes provisions which carve out
very high cost cases and allow reimbursament at a fair and
reasonable rate.

The Commission considered alternative methods for reimburse-
ment and found cost-based methodologies to be gueston-
ahle. The Texas Hospital Assoctation's financial analysis which
shows the proposed per diem rates will not cover hospital costs
is basad on the use of a cost-based reimbursement system.
This system is based upon data from THA's own proprietary
data base and the TWCC database. If the commenter was
implying that charges are closely related o cosls, the Commis-
sion nofes that the cost catculation on which THA's model, as
well as other cost-based madels, was derived utilized hospital
charges as its basis. Each hospital deferminas its own charges.
In addition, a hospital's charges cannot be verified as a valid
indicator of Hs costs. A study by Comrnission staff compar-
ing hospital charges and payment amounts revealed substantial
and non-uniform differences between charges and what is be-
ing accepted by hospitals as payment, and a 107.0% increase
in surgical hospital admission charges per the TWCG billing
database in the same time peried in which the Consumer Price
index {CPIy inflation rats was 16% and the Medical Care Ser-
vices section of the CPI inflation rate was 29%. Therefore,
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under a so-callad cost based system z hospital can indepen-
dently affect ita reimbursement without its costs bsing verifisd.
The costbased methodalogy is therafore questionable and diffi-
cul! o utilize considering the staiutory standards and objectives
of achieving effective medical cost control and not to pay more
than for similar reatment to an injured individual of an equiva-
{ent standard of living contained in Texas Labor Code §413.011.
Finally, as expiained in response to other comments and else-
where in this preamble, the per diem rates {which include an
additional 7.0% for surgical cases), balance any more costly
services the first day with any less costly services during the
additional days of the length of stey for patients.

Sae also, relevant discussions elsewhere in this preamble,
inciuding discussions of data, Medicare rates comparison, use
of managed care contracts, complsxily of cases, steerage,
methods of reimbursement, per diem chosen, per diem rates
adopted, Hered per diems, stoploss, cawve oufs, inflation and
THA's alternative proposal.

COMMENT: One commenter fell that since 80 hospitals re-
ceived B0% of the admissions for injured workars, that these
hospitals are facing 2 far greater financial penaly by handiling
these cases than the ather 400 plus hospitai faciliies

RESPONSE: The Commission disagrees that the fop 80 hospi-
tals are penalized because they handie 80% of workers' com-
pensation cases. The hospitals that received 80% of fhe work-
ars' compensation dollars in 1995 were the hospitals that sub-
mitted managed care confracts. The analysis of their managed
care coniracis raflects what acute care hospitals that receive
the largest total reimbursatment from the workers' compensation
system are willing fo accept for payment of care in non- workers
compensation health care systems. Some of these hospitais
are entering inle managed care contracts for rates lower than
those proposed in this guideline; this illustrates that these hos-
pitals are not baing §nancially penalized by the adopted ratss.
Estahishing the relimbursement in the ACIHFG based on the
average of what these hospitals ara voluntarily negotiating in
the open market for similar services (plus approximately 7.0%
for surgical cases) cannot be viewed as penalizing thess hos-
pitals, especially when carve outs, and stop-ioss increase reim-
bursement. Participation in the workers' cornpensation sysiem
is voluntary. Finally, the fair and reasonable rates for certain
small hospitals exempied under subseetion {a){1} may or may
not result in greater or lesser reimbursement than the per dism
amounts. This is due to the case by case decisions made by
insurahce carriers and, when appealed, the medical dispute
resolution process. See, also, relevant discussion elsewhera in
this preamble, including discussion of data, Medicare rate com-
parison, use of managed care contracis, complexity of cases,
steerage, methods of reimbursement, per diem chosen, fiered
per dlem, stop-loss, carve outs, and infiation.

COMMENT: Commenter staied that there is a significant sur-
plus {less than half of the licensed beds in the state are filled on
any given day) of inpatient hospilal capacity in Texas and that
hospitats are thersfore willing to provide services as jong as
the incremental revenue is expected to cover the incremental
costs of the patient and rnake soms contribution toward fixed
costs, Commenter beliaves that hospital overbuilding is not a
valld reason for TWCC 1o sef fee schadules that result in em-
ployers paying for this overinvesiment.

RESPONSE: The Commission disagrees that ACIHFG per diem
rates have been set so as lo pay for any over investment by
hospitals as ths rasult of overbuilding. The Commission has
not utilized a cost-based system for the reasons specified ¢lee-
where in this preamble. Rather, the Commission has used the
average per diem rates In managed care sontracts negotliated
between hospitals and payors {plus approximately 7.0% for sur-
gical cases). Per diem rates reflect economic forcss in the
market place, including but not fimited, investments by the var-
ious hospitals in buiidings. The Commission feels the use of
these market-determined rates will not arfificially encourage or
discourage building investmenis by hosgitals. The Gommission
agrees the significant number of empty hospital licensed beds in
Texas is a factor that has been considered in negotiating man-
aged care contracts and contribuies to hospitals’ willingness to
provide services to bensficiaries of managed care confracts as
wefl as injured workers in the workers’ compensation system at
carmpetitive rates.

COMMENT: Commenter questionad whether any comparisons
were performed to determine if the reimbursement inducaments
it the ACIHFG are related o existing contracts the hospitals
may have with insurance companies or employer groups. Com-
menter did not comment on whather or why the Commission
should have done such comgarison

RESPONSE: It is unclear what the commenter meant by
"axisting contracts®. Managed care contracls were received
from hospitals which eame in affect for dates of services on
or afier January 1, 1994 through October 1, 1995 When ihe
confracts were reviewed, an effort was made to delermine,
based on the lenguags in the contracts, what factors infiuence
the rates hospitals were willing to accept. All carved oul itermns
and services that are in any of the managed care coniracts
{even those in less than 1.0%) and are applicable o typical
workers' compensation case are included as carve outs in this
rule and increase reimbursement. Reimbursement methods for
the carve outs are based on the 1984-1995 hospital confracts.
Other provisions which serve 1o increase raimbursement include
the addition of approximately 7 0% to the surgical per diem
rate, a stop-loss provision, the threshold for which and the
percentage reimbursement for which was determined from
he managed care coniracts. If "exisling contracts” refers fo
more recent contracts, the Commission notes that many of ihe
contracts for the pericd of October 2, 1995 through Octeober 1,
1808 maintained the same provisions including the same rates.

See also, elsewhera in this preamble discussion on carve outs
and stop-loss provision.

COMMENT: Commenter chaflenged the conclusion in the pre-
amble to the proposal that the utilization of per diem contracis
is increasing and that this is suffisient reason fo conclude that
per diem reimbursements are sufficient when based on broad
categories of services. Commenter asked if managed care con-
tracts were compared to hospital admissions to determine uti-
fization patterns witholt commenting an whether or why the
Commission should have done so.

RESPONSE: The Commission disagrees that the ufilization of
per diem contracts by hospitals is not sufficient reason 1o set
per diem refmbursements in the ACIHFG. The per diem methiod
was chosen for §134 401 bacause the per diem method of re-
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imbursement was the most commonly used (51.5%) method
for inpatient hospital reimbursement in the hospital contracts,
because of the disadvantages of other payment methods, be-
cause ihis is the method used in rule §134.400 for workers'
eompensation inpatient hospital reimbursement and therefore
allows greater confinuity in administrative billing procedures,
and because the per diem method has advantagss in adminis-
irative convenience in billing and review of bills. The Commis-
sion’s analysis of managed care coniracts indicates that in the
open market where hospitals hava a choice, per diem coniracts
constitute the maiority of negotiated reimbursement methodolo-
gies. [ndustry wide scceptance of per diem rates is evidence
that per diem methodology is appropriate for the AGIHFG. Pre-
liminary analysis of the contracts for the period Qctober 1895
through Ociober 1936 shows litfle or no change In the average
per diem reimbursement rates and shows that the tofal number
of contracts that have per diem rates is increasing. §2.6% of
the hospitals have more per diem contracts than before. The
managed care per diem contracts set separate rates for madi-
cal services, surgical sendces, and intensive care unit services
or for combined medicallsurgical. The per diem managead care
confracts do not break the fees down into smaller segments of
treatmerits and services, or into a larger number of categorias.
Rather, the one inclusive fee for each of the mexiical, surgical,
and ICYU categories of service in the maraged care contracts
shows that i is appropriata to have one fee for medical, one
fea for surgical, and one fee for ICUICGU for workers' compen-
sation. See elsewhare in this preamble for further detail of the
Commission's analysis of managed care contracts and use of
per diem reimbursement. The Commission lacks the resources
to compare managed care confracts to hospital admissions fo
delermnine utflization patierns, and does net think this compari-
son s necessary because as indicated by hospital members of
the ACIHFG Task Farce, uiilizalion pattems are considered in
the negotiation of managed care contracts.

COMMENT: Commenter stated there appears to be no efforton
the part of the Commission to consider, analyze, or recognize
the discounts or deviations applied fo workers compensation
fee schedules In the managed care contracts applicable at
the time these managed care contracts were entered info by
the hospitais; and since many of these discounts from fee
schedules are for a limited patient population, which the may
or may not be reiated fo warkers’ compensation, and may only
present a limited uiization of a speciic hospital's services, the
Commnission appears to he recornmending fees below what is
termed fair and reascnable.

RESPONSE: The Gommission disagrees. The presence of
hospital contracts that include discounts from the previous
TWCC fee schedule indicates that hospitals are wiiling to accept
as fair and reasonable reimbursement rates below the 1952
ACIHFG. This further supports the sufficiency of the adopted
rates which overall provides an increase in reimbursements
for acule care inpalient services. In addifion, the overall
use of managed care contracts in Texas {ie., 33.3% of total
gross pafient revenue from third party payers in 1995 with
an’ additional 40% being for Medicare patients) indicates thal
most of the working population in Texas are covered by
such contracts. See, also, relevant discussions sfsewhere
in this preamble, including discussion of data, Medicars rate
compansons, use of managed care contracts, complexity of

cases sieerage, methods of reimbursement per diem chesen
rates, stop-loss, carve outs, and inflation

Furthermore, the suggestion fo consider, analyze or recognize
discounts or deviations is irelevant to the development of the
adopted ACIHFG singe those discounted rates not specified as
per diem rates, were ot included in the caleulation of average
managed care coniracis per diem rates

The commenters asseriion that the discount from the pravious
TWCC fee schedule applies o a limited pafient populafion is
incarrect in that these discounts apply to all workers’ compen-
salion patients. Workars' compensation patients have access
fo alf hospital services and ufilization is not limited

COMMENT: Gommenter believed that by usifg reimbursemenis
set in the managed care contracts the ultimate reimburserment
is laft in the conirol of the hospitals, a sirategy rejected in the
preamble. Commenter questicned why discount fram fees is
appropriate in 4 managed care contract but not appropriate in
developing fees based upen managed care confracts

RESPONSE: The Commission disagrees that basing the AGH
HFG on fees In managed care contracts places the ulimate
reimbursement in the hands of the hospital in the same way a
discount from charge methodology would. Managed care can-
fracts are a result of negotiations between the provider and
the insurance carrier. These contracts therefore take info con~
sideration the market conditions from the view points of both
parties to the coniract. The hospitals are not in full control of
confract rates as thay are in contrel of charges. The discount
from charge method was found unacceptable for workers’ com-
pensation because it leaves the ultimate refrmbursement in the
aontrol of the hospital, thus defeating the statutory objective of
effective cost control and he statutory standard not to pay more
than far similar freammenit of an injured individual of an equiv-
alent standard of living. In addition it provides no incentive to
coritain madical costs. The per diem method was chosen for the
ACIHFG hecause of the disadvantages of other payment meih-
ods {discussed elsewhere in this preamble), because the per
diem method was the most common meathod used in the hospi-
tal contracts, because per diem reimbursement was the method
used in the previous ACIHFG (which allows greater confinuity
in administrative billing procedures), and because the per diem
meihod has advantages in administrative convenience In bilfing
and review of bills.

See, also, relevant discussion elsewhere in this preamble,
including discussion of use of managed care contracts, cost-
based methadolcgies, and choice of per diem mathod

GCOMMENT: Commenter questioned whether it is appropriate to
average contract rates and per diem rates for Medicare but to
discount and not consider nor give any weight to other essential
elements critical to any comparison of the data.

RESPONSE: Medicare rates were considered but wers not
utilized as the principat basis of per diem rates in this AGIHFG.
Medicare rates-were used for comparison purposes and indicate
that reimbursements for Medicaré patients paid at rates often
lower than these AGIHFG rates, have been accepted by
hospitals even when more complex and costly services may
be required. It is unclear what "essential elements” the
commenter is referring to  The Commission has expended

ADOPTED RULES July 4, 1997 22 TexReg 6301




extensive effors in considering other elements including those
presenied in the Hospital Task Force. The Task Force
discussion resulted in the inclusion of substanffal carve outs,
and the lowering of the stop-loss threshold from the previcus
ACIHFG (§134.400). Other elements considered included: 1}
the amounts currently accepted hy hospitals as payment in
full under contracts for acule care inpafient services and for
Medicare patienis when seiting the per diem rates; 2} non-
workers' compensation data; 3) the security of payment in
the workers’ compensation system resulting from the absence
of co-payments and deductibles which are included in some
managed care contracls; 4) reimbursement to acule care
hospitals which is sufficient ic induce a sufficient number of
fnospitals fo continue in the systern o ensure access to quality
medical care for injured workers in Texas, The Commission
is to establish guidelines which balance the various interasts
in the workers® compensation system by ensuring that medical
services feas are fair and reasonable, that injured workers
receiva qualily health care reasonably required by the nature of
thesir injury as and when needed, and that effective medical cost
coniral is achieved and this rule does that based on Commission
experiise and exparience

The Commission chose fc average the per diem managed
care contract rates in amriving at the rates In the ACIHFG
to balance the statutory and policy standards and objsctives
-of the Workers’ Compensation Act. Averaging minimizes the
effect of autliers in the data because most rates were closer o
the average than 1o either the higher or [ower rates, because
the lowest rates may not accurately reflect hospital econamic
faciors for all the hospitals with greater rates and because a
refmbursement based on an average rate will be a greater
incentive for maintaining acsass io quality health care ihan use
of the lowest rates. However, out of an abundance of caution
o ensure access ko quality health care and as an additional
protection to ensure fair and reasonable rates for surgical cases,
the Commission increased the surgical reimbursement rate in
the adopted ACIHFG from the per diem contract average rate
of $1,045 per day to $1,118 per day. See detailed discussion
elsewhere in this preambie.

COMMENT: Commenter questioned why weighted averages
and median charges wera not considered for this guideline, but
they wera afilized in oiher fee guidelines, Commenter did not
eomment on whether and why the Commission should have
used these methodologies

RESPONSE: Charges, including median charges, were nof
uilized In development of the ACIHFG because each hospliat
determines ifs own charges. In addition, a hospital's charges
cannot be verified as a valid indicator of its costs This is
axemplified by a study by Commission staff which indicated
that charges for surgical hospital admissions {per TWCC billing
database) increased by 107.0% from 1952 to 1896 and by B5%
from 1893 through 1996, whereas for those same periods of
fime the Cansumer Price Index (CP{) reflested an inflation rate
of 16% and 12% respectively, and the Medical Care Services
group of the CPl refiected an inflation rale of 20% and 18%
respeciivaly. For these reasons, hospital charges are not a
valid indicator of a hospltal’s costs of providing services ner of
what is being paid by other payors.

Weighted averages were not used because of the difficully in
establishing appropriate weighting methodologies.  Weightad
averages were not necessary because the distribution of con-
tract per diem rates was concentrated around ihe average rate.
Similar methodologies are not necassarily appropriate for every
guideline. Considerations must be given to many factors when

. developing guideline mathadology including date available to

be analyzed, market practices and trends, as well as statutory
standards and objectives,

COMMENT: Commenter expressed concern that the rule does
ot make a provision for increasing rates over ime fo account
for the effects of inflation on hospital costs

RESPONSE: The Commission disagrees that an inflation fac-
tor should be included. Inflation factors are not the same each
year, and in fact they can indicate decreases as welt as in-
creases in costs. Such faclors cannot be accurately predicted
into the future. it would therefors be unwise to Iry fo predict
future inflation factors and provide for an autematic predeter-
minad future adjusiment in ihe reimbursement rates provided
in the ACIHFG.

The hospital reimbursements in the new ACIHFG are sufficient
t0 account for the inflation of 12% reflected in the TP for the
pericd from 1993 to 1998, and the new ACIHFG's eslimated
17.4% increase over rates conizined in the previous ACIHFG
{which percentaga does not account for any possible increased
reimburserent due to the exemption of ceriain small hospitals
under subsection (a}(1)) is just under the Medical Gare Services
CP1 of 18% for the perlod 1683 to 1996

In addition, preliminary analysis of apgroximately 300 newer
per diem managed care contracts for the period October
1995 through October 1996, which have been reviewed by
the Gommission indicates that with the exception of a few
contracts, there was little or no change in the average per

-diem reimbursement rates ($863 madical per diem, $1,015

surgical per dism, and $1,537 1CU per diem) when compared
to the average per diem rate of the contracts and summaries
obtained earlier by the Commission. This preliminary aralysis
also indicatés the total number of contracts fhat have per
diem rates Is incréasing. In addion, a comparison of the
nawer contracts fo the sarfier contracts for the same hospltal(s)
indicates that 52.6% of these hospifals have more per diem
contracts than before. A comparison of the averages of the
newer coniract rates to the earlier contract rates for the same
hospital{s) shows that of the 692 per diem rates in the newer
contracts 84.06% of the per diem rates were either reduced,
stayed the same, or increased by less than 10%. Based on the
comparisen to inflation ratss and the rates in the more recent
confracts, the Commission concluded that an overall future
inflation adjustment for the adopled rates is not necessary to
ensure fair and reasonable rates for these hospitals or [o ensure
access 1o qualily health care for injured workers by ensuring
that hospitals will continue to treal workers' compensation
patients. However, out of an abundance of caution fc ensure
access fo quality health care and as an additionat protection
to ensure fair and reasonable rates for surgical cases, the
Commissian increased the surgical reimbursement rate in the
adopted AGIHFG from the per diem contract average rate of
$1,045 per day to $1,118 par day. See detailed discussion
alsewhere in this preamble
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The Center for Healh Care Industry Performance Studies’
1996-7997 Almanac of Hospital Financial and Operating Indica-
tors (as reported in Medical Benafits, October 30, 1896 reports
that . S. hospitals in high managed care markets reaiized sig-
nificant improvements in profitabilify during 1995 and are more
profitable than haspitals that operate in lower managsd care
markets. In addition, the Almanacreports that profitability in the
hospital industry reached a five-year high in 1995, This publica-
tion prasents information cn hospital parformance in 1995 and
reviews performance meastres for the past five-year period.

The U S. Prospective Payment Assessment Commission, a
federal advisory panel, voted in January of 1997 to recommend
no change in Medicare payment raies for hospitals, ALY
Times, January 19, 1987, The pansl concluded that hospitals
had sffectively controlled their costs, so that existing Medicare
rates were generally adequate. Spokesmen for the advisory
panel indicated that its recommendation would not harm the
quality of health care or access to care for beneficiaries in the
Medicere program. They indicated that Medicare hospital costs
have been deciining while Medicare payments have increased
at & moderate rate, favorably affecting the profitability of the
hospitals’ Medicare busingss. In fact, the advisory panel’s
figures show that the operating expense for each Medicare
patient has actually declined in the three year period of 1993
through 1885, The article states that the cost of medicai cars,
as measured by the GPI, rose last ysar by just 3%, the smallest
amount in fhree decades, and the first time since 1980 that
medical prices rose less than the overall index. In addition,
the article reports that economists fold Congress last month
that the GP} tends o overstate inflation. The advisory panel's
recommandations and data ard the statements regarding GPI
inflation figures and medical care inflation provide additional
indicaters of why an inflafion factor is not justified for the
average, managed care contract rates existing in Texas through
October of 19985.

Al of iheée indicators support not including an overall future
inflation facior in the adopted rates of the ACIHFG.

COMMENT: Commenter questioned the Comrnission s eonclu-
sion that because ihe consumer price index {CP1) and hospital
charga dzta were not comparable, hospital charges were not
valid indicators of hospital costs, Commenter asks if this is a
clear indicator of the need for hospials fo &y and cost shift
through increased charges because 73.3% of their business
may weil be at or below costs. Commenter asks if this is a fac-
ior in the increased consclidations, mergers, scquisitions, and
the reduction in the number of non-profit hospitals. Commenter
did not state a position on the subject or comment on whether
or why the information requested would be relevant fo the pro-
posed ACIHFG ’

RESPONSE: The Commission disagrees the workers' compen-
sation system should compansate for nadequate or lower re-
imbursements in other systems. In addition, the workers’ com-
pensation system should not compensate for hospitals that are
inefficient or pootly managed. The Workers' Compsnsation Act
provides that guidefines for medical service fees may not pro-
vids for a payment of a fee in excess of the fee charged for
similar treatmant of an injured individual of an equivalent stan-
dard of living and paid by that individual or sormeona acling on
that individual's beha!f. Workers' compensation fees are not fo

subsidize the provision of non- workers compensation medica
care, including that which is subject to managed care. (Re-
search Papers of the Joint Select Committee, September 1988,
Chaptar 6}. The Commission disagrees with the commenters
conclusion that 73.3% of hospital business is at or below cost
The fact that hospitals recsive the vast majority of their gross pa-
tient revenue from choosing to parficipate in Medicare and man-
aged care indicates that refmbursements receivad from those
payors are sufficient {o cover the hospitais’ costs. At a recent
hearing for the Texas Healthcare Information Coungil regarding
the

Hospita! Discharge Data Rule, representatives from Columbia
Mainland Medical Center, Columbia Doctor’s Regional Medical
Center and Park Plaza Hospital testified that hospital charges
ars basically meaningless in current managed care erviron-
ment. Thersfore the Commission is correst in not dtilizing hos-
pital charges when seiting ACGIHFG reimbursement rates. As
discussed elsewhere in detail in this preambie, hospital charge
data is not a valid indicator of haspital costs. In addition, as
a commenter at the public hearing on the previous proposal of
this guidefine indicated, hospitals do not intentionally negoliate
confract rates which would cause them to lose mongey on & per
case basis. Therefare, basing hospital rates on negotiated con-
tract rates iakes into consideration hospital costs

The Commission has not reviewed data or information which
would indicate that hospital consolidations, mergers, acquisi-
tiorss, and reduction in number of non-profit hospitals msult from
hospitals providing services at below cost. Rather, recent data
in the Center for Health Care Industry Performance Siudies’
1896-1997 Almanac of Hospital Financial and Operating Indf-
cators (as reported in  Medical Benefits, Oetobar 30, 1896)
indicates that U. S. hospitals in high managed care marksis re-
afized significant improvements in profitability during 1985 anrd
afe more profitable than hospitals that cperate in lower man-
aged care markets. In addition, the Almanac reports that prof.
ftability in the hospital industry reached a five-year high in 1895,
This publication presents information on hospitat periormance
in 1995 and reviews performance measures for the past five
year period

if the Medical Gare Services CPl is accepted as a valid
indication of inflation in costs to provide medical sarvices, then
the fact that ihe charges for hospital admissicns incroasad at
a vastly greater rate than the CPI indicaies that the increase
in hospital charges is largely attributable fo factors ather than
inflation in costs, Soe discussion elsewhers in this preamble
regarding the compariscn of inflation rates versus the increase
in hospital charges

See also, relevant discussions elsewhere in this preambls,
including discussions of case complexity and case mix and of
art additional approximate 7 0% in the surgicat per diem rate.

COMMENT: Commenier agreed with the recognition that the
previous per diem rate for medical cases was inadequate and
was accordingly raised from $600 to $870 per day.

RESPONSE: The Commission agress that an increese in
per diem rates for medical cases was warranted and has
incorporated that increase info the ACIHFG. The Comnission
has been provided no data or information which would support
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that the per diem raies in the previous ACIHFG when it was
adopted in 1892, were inadequate

COMMENT: Commenter agreed that managed care contracis
are an appropriate guide to seifing the fee schedule, but felt
that a hospital’s net revenue as a percentage of gross revenue
on Medicare hospital bilis should be used as sn addifional
guide to setfing the per diem rates, Gommenter agreed with
crafiing a guideline that reflacts as closely as possible what the
hospitals are negotiating and accepting In the open market, but
the commenter also believed that the more services carved out
of the per diem rate, the lower the per diem rate must be and
the commenter is not convinced the propesed guideline foilows
this principal

RESPONSE: The-Gommission disagrees with the cemmenter's
recommendation that & hospitals' Medicare net and gross
revenue be used as an addifional guide to seiiing per diem
rafes. Hospital contracts provide the most accurate, verifiable
information of the current hospital service market and thus the
most relevant information regarding fair and reasonable rates,
access io quality health care, cost conirol, and fees paid for
similar treatment by persons of an equivalent standard of living.
Medicare rates are not determined by voluntary negotiation and
largely invoive non-working elderly patients who require longer
lengths of stay and a higher co- morbidity.

The Commission disagress with the commenter's recommenda-
fion to lower the per diern rates becauss of the carve outs that
are included In the ACIHEG. The services and supplies chosen
for carve out require significantly more costly and complex ser-
vices which increase hospital reimbursement and will ensure
fair and reasonable rates for hospitals and access to quality
care for injured waorkers. Carved out services and supplies are
based on manraged care contracts, Tha statutory standards and
objectives for cost conirof and that the guidelins rot pay in ex-
sess of the amount that would be paid for similar treatment of
non-workers' compensation patients of an equivalent stendard
of [iving must be balanced with the statutory standard for rea-
sonable mccess to guality health care. Carve ouls ara 2 way
of ensuring that this balance is maintained. The Comrrission
believes that the effect of carve outs should be watched and
analyzed as experience with the new ACIHFG is gained. Data,
infarmation, and input will be obtained and reviewad, and ac-
tion taken to adjust the fees and other aspects of the rule as
appropriate.

COMMENT: Commertter questioned why the Medicare cost re-
port adjustments were not included and why diagnosis and pro-
cedures provided to Medicars patients were excluded in the
analysis for setting reimbursements in this guideline. Com-
menter did not comment on whether or why the Commission
should have included such information.

RESPONSE: Reimbursements in the ACIHFG were set using
averages fror per diem rates found in the 1994-1995 hospital
coniracts for each category of medical, surgical, and ICU, with
the ‘addition of approximately 7.0% to the average surgical
per diem rate found in the 1694-1995 per diem cenfracls.
For furiher discussion on the reasons why the Commission
chosa to look at managed care contracts and use per diem
reimbursements from those contracts as & basis for the adopted
rule see discussions in other parts of this preamble.

The actuarial study described in the proposat preamble used
Medicare rates for comparison purposes and (o indicale that
Medicare rates, which are often lower than rates in the AGIHFG,
have been accepied by hospilals even when more complex
and intensive services may be required. Rates were not
set based on Madicare rates. Cost report adjusimenis are
not refevant to managed care confracts because Medicare
cost adjustments are part of the Madicare reimbursement
system. As such, it applies only to Medicare rates and are nol
applicable to managad care contract rates. Therefore Medicare
cost adjusiments ware not considered in the development
of reimbursements set in this guideline. If the commenier's
refarence to “diagnosis and procedures provided to Medicars
patients” is a comment on why a Medicare DRG methodelogy
was not used, see the discussion eisewhere in this preambie
on why the DRG methodology was not ufitized,

COMMENT: Commenter questioned why no inquiry was made
io determine the causes of the variances in the managed care
coniracis and the commenter guestioned why the Commission
did not research into this in greater depth. Commenter
suggested that there are other motivating factors which must
ba given equal waight and that this wide variance Indicates that
any attempt to use an averags would be flawed. However,
commenter does not say what factors or how such factors
should affect the rule.

RESPONSE: The Commission disagrees with the commenter's
contention that no inquiry was made {o determine the causes
of the varances in managed care conkacts. # has been
suggested to the Commission that variations ameong contract
rates is linked to hospital labor expenses, due lo the fact
that such expenses make up a major portien of total hospital
expenses. Labor costs across regions as set out In the
Bureau of Labor Stalistics average hourly wage index for Texas
metropolitan stafistical areas (MSAs) were compared with the
average hospital per diem rates contained in gontracts for
hospitals in the same ragion. No correfation between higher
tabor costs and higher per diern rates was observed; ie. the
higher per diem rates were not in the areas with higher labor
costs. Infact, in some regions, there was a negative correlation-
a region with a low wage index and higher managad care
coniract rales

To further evaluate the variances in managed care coniract
rates, the Cemmission identified hospiils that are in the same
chain, and looked at the contract rates for different hospitals
conkracting with the sama carrier in the same MSA, for the same
hospital contracting with the same carrier in different MSA's;
ard for the same hospital coniracting with different carrier in the
same MSA. The analysis ravealed that there is n0 consistency
among hospitals in the same chain of hespitals which are
confracting with the same carrier in the sameg MSA; there is no
consistaney among a specific hospital's contracts with the same
carrier in different M8A's; and there is no consistency among
a specific hospital's confracts with different carrier in the same
MSA. White there may be some basis or explanation for the
variation in contract rates across the state, geagraphic location
was not a major factor, if any.

Hospital type and hospiial bed sizs wers alsc compared with the
hospital per diem rates contained in the contracts. Differences
which may be attributablé to hospital size together with the size
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of the popuiation served have been recognized and accounted
for by the exemption of hospitals located in a popufation center
of less than 50,000 persons and which have 100 or less
licensed beds from the per diem reimbursement rates in the
adopted ACIHFG, Differences in levels of care provided by
some hospilals have been recognized and accounted for in
the AGIHFG by "carving out”, or exempting from the per diem
reimbursemeni rates, 1CD-9 codes for trauma, burn and HIV
cases Other provisions in the rule, including the addition of
approximately 7 0% to the surgical psr diem rate, alse serve
o increase actual reimbursement, The Commission therefore
concludes that regional rate vardation is not necessary for a rate
to be fair and reasenabte, or to ensure access fo quality health

care

Average coniract rates were utilized because averaging mini-
mizes the effect of outliers in the data because most ratss were
closer o the average than fo either the higher or lower rales,
because the lowest rates may not accuraiely reflect hospital
economic factors for alt the hospitals with greater rates and be-
¢ause a reimbursement based on an average rate wil be a
grester incentive for maintaining access to quality health care
than use of the loweast rates..

The repeal is adopted under the Texas Labor Code, §402.081
which requires the Comsmission o adopt rules necessary for the
implementation and enforcament of the Texas Workers Com-
pensation Act; the Texas Labor Code, §408021, which enfi-
ties injured employees o all health care reasonably required
by the nature of the injury as and when needed; the Texas
Labor Code, §413.002, which requires that the Commission's
Medical Review Division monitar health care providers, insur-
ance carriers and ¢claimants to ensure compliance with Commis-
sion rules; the Texas Labor Code, §413.008, which authorizes
the Commissien to appoint advisory commitiees in addition to
the Medical Advisory Commiitiee as it considers necassary; the
Texas t.abor CGede, §413.007, which sets out infermation to be
maintained by the Commission’s Medical Review Divislon; the
Texas Labor Code, §413.011, which provides that the Com-
mission by rule establish medical policies and guidelines; the
Texas Lzbor Code, §413.012, which requires periodic review
of the madical policies and fee guidelines; the Texas Labor
Code, §413.013, which requires the Commission by rule to es-
tablish programs related to health care Irealments and services
for dispute resolution, moenitoring, and review; the Texas La-
ber Code, §413.015, which requires insurance carriers io pay
charges for medical services as provided in the staiute and re-
guires that the Commission-ensure compliance with the medical
policies and fes guidelines through audit and review; the Texas

{abor Code, §413 0186, which provides for refund of payments’

made in violation of the medical policias and fes guidelines; the
Texas Labor Code, §413.017, which provides a presumnption of
reasonablenass for medical services fees which are consistent
with the medical policies and fee guidelines; the Texas Labor
Code, §413.018, which provides for payment of interest on de-
layed paymeanis, refunds or overpaymants; and the Texas Labor
Code, §413.031, which provides a procedure for medical dis-
pute rasolution.

Thase statutary provisions cleary autherize and require the
Commission 1o adopt a rule such as §134.401 which includes
guidelines for fees paid to hospitals for inpatient medical

services provided fo injured workers. The stafutes also state
the standards and objectives the Gommission is o consider
in establishing fee guideiines. In propesing and adopting this
Acute Care Inpatient Hospital Fee Guideline the Commissicn
has considered all the standards and objectives established by
the legislature, has not considered Irrelevant factors, and has
reached a reasonable conciusion after considering the relevant
factors . The rule is & reasonable means to legifimate objectives.

This agency hereby cerfifies that the adoption has been re-
viewed by laga] counsel and found to be a valid exercise of the

agency's legal authority.
Issued in Austin, Texas, on June 25, 1897

TRE-8708266

Susan Cory

General Counssl

Taxas Workers' Compensation Commission
Effactiva date: August 1, 1997

Proposal publication date: February 11, 1967

For further information, please call: {512) 440-3700

+ + +
28 TAC §134.401

The new rule is adopted under the Texas Labor Code, §402.061
which requires the Commission to adopt rules necessary for the
implementation and enforcement of the Texas Warkers Com-
pensation Acl; the Texas Labor Code, §408.021, which enti-
s injured employees fo all health care reasonably required
by e nature of the injury as and when needed; the Texas
Labor Code, §413.002, which requires that the Gommission’s
Medical Review Division monitor health care providers, insur-
ance carriers and claimants to ensure compliance with Cemmis-
sion nies; the Texas Labor Code, §413.008, which authorizas
the Commission to appoint adviscry commiitees in addition to
the Medical Advisory Committes as it considers necessary; the
Texas Laber Cods, §413.007, which sets out information to be
maintained by the Commission’s Medical Review Division; the
Texas Labor Gode, §413.011, which provides that the Com-
mission by rule establish madical policles and guidelines; the
Texas Labor Code, §413.012, which requires periodic review
of the medical policies and fee guidelines; the Texas Labor
Code, §413.013, which requires the Gommission by rule to es-
tablish programs relaied 1o health care reaimants and services
for dispute resolution, menitoring, and review; the Texas La-
bor Code, §413.015, which requires insurance carders to pay
charges for medical services as provided in the statute and re-
quiires that the Commiasion ensure compliance with the medicaf
policies and fee guidelines through audit and review; the Texas
Labor Code, §413.016, which provides for refund of paymenis
mads in viotafion of the medical policies and fee guidelines; the
Texas Labor Gode, §413.017, which provides & presumption of
reasonableness for medical services fees which are consistent
with the medical policies and fes guidslines; the Texas Labor
Code, §413.019, which provides for payment of interest on de-
layed paymenis, refunds or overpayments; and the Texas Labor
Code, §413.031, which provides a procedure for medical dis-
puie resofution.

These statutory provisions clearly authorize and requite the
Comrission to adopt a rule such as §134.401 which indiudes
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guidelines for fees paid fo hospitals for inpatient medicat
services provided to injured workers. The slatutes also state
the standards and objeciives the Commission is to consider
in establishing fee guidelines. In preposing and adopting this
Acute Care Inpatient Haspilal Fee Guideline the Commission
has considerad all the standards and objectives established by
the legislature, has not considered irrelevant factors, and has
reached a reasonable conclusion after considering the relevant
factors. The ruleis a reasonable means {o legitimate objectives.
$134401  Acute Care Inpatient Hospital Fee Guideline.
(a) Applicability.

(1) This gnideline shall become cifective Augast I, 1997,
The Acute Care Inpatient Hospital Fee Guidéline (ACIHFG) is
applicable for all reasonable and medically necessary medical and/
or surgical inpatient services rendered after the effective date of this
male In an acote care hospital to injured workers under the Texas
Workers® Compensation Act. These rales shall fiot apply to acnte
care hospitals which are located in a population center of less than
50,000 persons and have 100 or Iess licensed beds, which shall be
reimbursed at a fair and reascnable rate

(2} Psychiatric andfor rehabilitetive inpatient admissions
are not covered by this guideline and shall be relmbursed at a fair
and reasonable rafe until the issuance of a fee guideline on these
specific types of admissions For these type of admissions, insurance
carriers shall put one of the appropriate following codes on each bill
fa indicate the type of services performed:
Type of Service-Code
Rehabilitation - Inpatient-IR
Pgychiatric - [npafient-IP

{3) Services such as ontpatient physical therapy, radiolog-
ical stodies, and laboratory studies are not covered by this guideline
and shall be reimbursed at a fair and reasonable rate until fhe issuance
of & fee guideline addressing these specific services. For these type
of admissjons, insnrance carsiers shall put one of the appropriate fol-
fowing codes on each bill to indicate the type of services performed:
Type of ServiceCode
Hospital Surgical - Qutpatient-HS
Hospital Other - Ouipatient-HO
Ambulatory Surgical - Quipatient-AS
Ambulatory Other - Cutpatient-AO

(4) Ambulatory/ompatient surgical care is not covered by
this guideline and shall be reimbursed at 2 fair and reasenable rate
untit the issnance of a fee guideline addressing these specific types
of refmbursements. For these type of admissions, insurance carriers
shall put ome of the appropriate following cedes on each bill o indi-
cate the type of services performed:
Type of Service-Code
Ambulatory Surgical ~ Outpatient-AS
Ambnlatory Other - Outpatient-AO

(5) Emergency services that de notlesd to an inpatient ad-
mission are not covered by this gnideline and shall be reimbursed ata
fair and reasonable rate ontil the issuance of a fes gnideline address-

ing these specific services. Except as listed in subsection (e)(4XB) of

this section, emergency transportation shall be reimbursed in accor-
dance with the Texas Workers” Compensation Commission Medical
Fee Guideline in effect af the time fhe services are rendered

() General Ground Rules.

(1} The following words and fenns, when used jn this
section, shall have the following meanings, unless the context cleasly
indicates otherwise.

(AY  Acute Care Hospital - A health care facility
that provides inpatient or onépatient services deliversd to patients
experiencing acute illness or treuma as licensed by the Texas
Department of Health {TDH) as a General or Special Hospital Type.

(BY Inpatient Services - Health care, as defined by the
Y¥exas Labor Code §401.011(19), provided by an acute care hospital
and rendered fo a persor who s admiited to an acofe care hospital
and whose length of stay exceeds 23 hours in any umnit of the acute
care hospital.

{C) Institutional Services - Al non-physician services
rendered within the hospital by an employee or agent of the hospital.

{D) Length of Stay {LOS) - Number of calendar days
from admission to discharge. In computing a patient’s length of stay,
the day of admission is counted, but the day of discharge is not

(E} Medical Admission - Any hospital admission
where ¢he primary services rendered are medieal in nature.

(F} Stop-Loss Payment - An independent method of
payment for an vnusually costly or lengthy stay.

() Siop-Loss Reimbursement Factor (SLRE) - A
factor established by the Commission to be used as 2 multiplier to
establish a reimbursement amonnt when total hospital charges have
exceeded specific stop-loss thrasholds.

(H) Stop-Loss Threshold {SLI} - Threshold of total
charges established by the Commission, beyond which reimbursement
ig calenlated by muliplying the applicable Stop-Loss Refmbursement
Factor by the total charges identifying that particular threshold

(I} Surgical Admission - Amy hospital admissicn
where the primary services rendered are swrgical in mamwre  The
surgical nature of the serviee is indicated by the use of a susgical
pracedure code.

() Standard Per Diem Arooant (SPDA) - A standard-
ized per diem amount established by the Commission as the maxirmun
reimbassement for hospital services covered by this guideline

(2) General Information.

{Ay  All hospitals shall bill their nsual and customary
charges. The basic reimbursement for acute care hospiial inpatient
services rendered shall be the lesser of:

(i) a rate for worker’s compensation cases pre-
negatiated beiween the carrier and hospital;

(i} the hospital’s usnal and customary charges; or
{fil)reimabursement as set ont i subsection (¢) of this section for that
admission

(B} Additiopal reimbursements as ontlined in subsec-
tion (c)(4) of this section are determined on a case-by-case basis
within the guidelines established for the specific services rendered.

{C} Al charges submitted ase subject to aundif as
described in Commission 1ules
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(D) Al bills for professional services rndered by a
health care practitioner shall be submitted on form TWCC-67, the
standard HCFA 1300 forms

{E) Al bills for acute care hospite! inpatient services
shall be submitted on form TWCC-68a, the standard UB-92 (HCFA
1430) form. Depending vpon the fype of service(s) rendered, the
appropriate code shall be included on each UB-%2 (HCFA 1450}
submitted. One of the following codes shall be put on the bill by the
Insurance carries:

Type of Sarvice-Code
Acute Care - Inpatient {Medical}-IM
Acute Care - Inpatient {Surgical)-1S

{(F) When a medical admission takes place, and
surgery is sabsequenily performed during this stay, the entire stay
is considered to be a surgical admission.

{c) Reimbursement

{1) Standard Per Diem Amount . The workers” compén-
sation siandard per diem amounts to be used in calculating the reim-
bursement for acute care inpatiznt services are as follows:
Medieal-§ 870
Surgicalf 1,118
Intensive Care Unit (ICU)/Cardiac Care Unit (CCU)- § 1,560

(%) Method. All inpatient services provided by an acuie
care hospital for medical and/or surgical admissions will be reim-
bursed using & service related standard per diem amount

{A) The complete treatment of an injured worker is
categorized into two admission fypes: medical or surgical. A per
diem amount sha¥! be determined by the admission category

(B) A per diem amount is alo established for
reimbursement of each specific JICU/CCU day independently. Ihis

special per diem rate i3 wsed for each ICU/CCU day in Heu of

the specific (medical/surgical) per diem rate being used for nommal
_ services rendered during this admission.

{C) Independent reimbursement is allowed oit a case-
by-case basis if the particular case exceeds the stop-loss threshold as
described in paragraph (&) of this subsection or if the ICD-$ primary
diagnosis code is Tisted in paragraph (5} of this subsection

(3) Reimbursement Calcnlation.

(A} Explanafion.

(it Each adwission is assigned an admission cale-

gory indicating the primary servicefs) rendered {medical or surgical)
(@) The applicable Warkers' Compensation Staa-
dard Per Diem Amount (SPDA} is multiphed by the length of sizy

© (LOS) for admission,

(7 If applicable, ICU/ACCU days arc subtracted
from the tots]l LOS and reimbumsed the 1CU/CCU per diem rate
for those specific days of treatment in Heu of the assipned medical/
surgical per diem rate.

(i} The Workers” Compensation Reimbursement
Amount (WCRAY is the tofal amonnt of reimbursement to be made
for that particnlar admission

(B} Formwia LOS x SPDA = WCRA

{C} Examples.

(i) Without ICU/CCU days: admission category -
medical; length of stay - eight days: per diem (medical) - $870; eight
days at $870 equals 56,060

(i) With ICUCCU days: admission category-
surgical: length of stay-13 days; ICU/CCU days-three days; per
diem (surgical}-$1,118; per diem (ICU/CCUIEL 560 Fifteen tofal
days minus three ICU/CCU days equals 12 swrgical days. Twelve
days at 31,118 plus three days at $1 560 equals 318,096,

(4) Additional Reimbursements. All itfems Bsted in this
paragraph shzll be reimbursed in addition fo the normal per diem
based reimbursement system in accordance with the guidelines
egtablished by this section, Additional reimbursements apply only lo
bills that do not reach the stop-loss threshold described in subsection
(c)(6) of this section.

{A) When medically necessary the following services
indicated by revenue codes shall be reimbussed at cost to the hospital
phas 10%:

{3} lmplantables (revenue codes 275, 276, and 278),
and

(i) Osthotics and prosthetics {revenne cods 274)

(B) When medically necessary the following services
indicated by revenue codes shall be reiminwsed at a fair and
reasonable rate:

(I Magnetic Resonance Imaging (MRIs) (revenue
codes §10-619);

(i) Computerized Axial Fomography (CAT scans)
(revenue codes 350-232, 359);

() Hyperbaric oxygen (fevenue code 413);

(&} Blood (revenne codes 380-399); and

v Adr ambulance (reverue code 345).

{C) Phirmacenticals administered during the admis-
sion and greafer thap $250 charged per dose shall be reimbursed at
cost to the hospital plus 10%. Dose Is the amount of a dmg or other
subsiance to be administered at one time.

{5} Reimbursement for Certain ICD-9 Codes. When the
following ICD-9 diagnosis codes are Hsted as the primary diagnasis,
reimbursement for the entire admission shall be at 2 fair and
reasonable rate:

{A) TIrsuma (ICD-9 codes 800.0-955.50);
(B} Burns (ICD-9 cedes 940-949.9); and

{€) Homan Immurodeficiency Virus (HIV) (ICD-$
codes 042-044 ),

(6 Stop-loss Mcthod. = Stop-loss is an independent
reimbarsement methadalogy established to ensure fair and reasonable
compensation t¢ the hospital for musaally costly services rendered
during treatment to an injured worker. This methodology shail
be used in place of and not in addition fo the per diem based
reimbursement system. The diagnosis codes specified in {c}(5) are
exempt from the stap-loss methodology and the entire admission shall
be reimbursed at a falr and reasonable rate.

(A} Explanation.
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() Io be eligible for stop-loss payment the tofal
andited charges for a hospital admissfon must exceed $40 000, the
mirimum stop-lass threshold.

(i} This stop-loss threshold is established to ensure
compensation for urmsvaily extensive services required during an
adrajssion

(i) I andited charges exceed the stop-loss thresh.
old, reimbursement for the entire admission shall be paid using a
Stop-Loss Reimbursement Factor (SLRF) of 75%.

(v} The Stop-Loss Rebmbursement Facter is mul-
tiplied by the tofal andited charges to determine the Workers® Com-
pensation Reimbursement Amount (WCRAY for the admission.

(¥} Andited charges are those charges which remain
after a bill review by the insnrance carrier has been performed.
These charges which may be dedvcted are personal {tems (e.g,
telephone, television). B an on-site audit is performed, charges for
sexvices which are not documented as rendered during the admission
may be deducted. Items and services which are not related to the
compensable infury mway be deducted The formmla to obiain audited
charges #5 as follows: Total Charges - Dedncted Charges = Andited
Charges

(B) Formula. Andited Charges x SLRF = WCRA

(C) Example.
Total Charges:-$108,000
Deducted Charges:-$8,001
Andited Charges:-$99,999
389,899 ¢ 75 equals $74,999 25 (WCRA).
() Reitnbursement for Other Services.

{A)  Professional Services. All professional services
performed by a health care practitioner shall be reimbursed in
accordsnce with the Texas Workers' Compensation Commission
Medical Fee Guideline currenfly in effect.

(BY Pharmacy Services. Pharmacentical services
rendered as part of inpatient instimtional services are included in the
basic reimbursement establiched by subsection (c)(1) of this section.
Pharmacentical services shall not be reimbursed separately except as
histed in subsection {c){)YC) of this section.

This agency hersby ceriifies that the adoption has been re-
viewed by legat counsel and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas, on juna 25, 1987

TRD-0708257

Susan Cory

General Counsel

Texas Workers' Compensation Commission
Effective daie: August 1, 1997

Proposal publication date: February 11, 1857

For further information. please call: {512) 440-3700

+ + +

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

Part II.  Texas Parks and Wildlife Depart-
ment

Chapter 65  Wildlife
Subchapter A Statewide Hunting and Fishing
Proclamation

General Provisions
31 TAC §865 1, 653, 65.5, 659, 65.11, 6524, 6526, 6527

The Texas Parks and Wildlife Commission adopts the repeal of
§§865.11, 65.13, B5.15, 65.21, 65.42, 65486, 85.58, and 6584,
amendments to §§65.1, §5.3, 65.5, 659, 65.24, 65.28, 65.27,
65.44, 6548, 65.50, 6552, 65.56, 6571 6572, and 63.78;
and new §865.11, 65.42, 6546, and 65.64, conceming the
Statewide Hunting and Fishing Proclamation. The amendmenis
to §§65.3, 65.5, and £65.72 and new §§65.11, 85.42, and 65.64
are adopted with changes to the proposed text as pubfished
in the March 11, 1997, issue of the Texas Register (22
TexReg 2865). The repeals and amendments fo §865.1,
859, B5.24, 65.26, 65.27, 65.44, 6548, 65.50, 65.52, 65,56,
§5.58, €5.71, and 65.78, and new §B5.48 are adopted without
changes and will not be republished. The change to §65.3
adjusts the definiion of coastal waters boundary' fo exclude
two ponds in Corpus Chrisli and two ponds in Port Lavaca
from status as coastal waters. The change fo §65.5 is a
nonsubstantive clarification of the section fite The change
to §65.11, concerning means and methods, separates the
provisions concarning crossbows from those conceming other
archery equipmant in order to eliminate confusion. The change
fo §65.42, conceming deer, removes Galveston County from
the group of counties having an archery-only white-tail season;
eliminates Andrews, Gaines, snd Cochran couniies from the
list of counties having an open season for mule deer; and adds
clarifying language to specify that fongbow, compound, bow,
and recurved bow are the only lawful means during an archery-
only season, except as provided in §65.11. The change fo
§65.64, concemning turkey, removes provisions prohibiting the
use of crosshows during the spring seasons for Rio Grande
birds and adjusis the fali season in Willacy County io run
soncurrently with that county's general open deer season.
The change to §65.72, concerning fish, eliminates proposad
provisions restricting the use of live bait on certain reservoirs

The repeals, amendments, and new secfions are necessary {o
implement the statutory duly of the dapariment to regulate the
commercial and recreational harvest of the wildlife resocurces
of this siate. The repeals, amendmenis, and new sections will
function to eliminate duplication and unnecessary regulations,
restructure and reorganize regulatory provisions in the inter-
est of promoting usér-fiendiiness, and implement reguiatory
changes which advance the Commission policy of increasing
recreational opporiunily within the fenets of sound biclogical
management practices.

The amendment to §65.1, conceming Application, rewords the
provisions of subsection {a) to make it clear that the proctama-

22 TexReg 6308 July 4, 1997 Texas Register




10



Page 1
25 TEXREG 2126, *

1 of I DOCUMENT

TEXAS REGISTER
ISSUE: Volume 25, Number 10
ISSUE DATE: March 10, 2000
SUBJECT: ADGPTED RULES
25 TEXREG 2126

TEXAS ADMINISTRATIVE CODE CITATION: 28 TAC § 133 1

TITLE 28 INSURANCE
PART 2 TEXAS WORKERS' COMPENSATION COMMISSION
CHAPTER 133 GENERAL MEDICAL PROVISIONS

SUBCHAPTER A GENERAI RULES FOR REQUIRED REPORTS

Star pagination is in accord with Texas Register hardcopy pagination
To view the next page, type np* and TRANSMIT
To view a specific page, transmit p* and the page number E G. p*1.

§ 133 1. Defimitions for Chapter 133, Benefits - Medical Benefits

(a} The following words and terms, when used in this chapter, shall have the following meanings, unless the context
clearly indicates otherwise:

(1) Acknowledgment date- The date a document is deemed received under § 102.5(d) of this title {relating to General
Rules for Writtenn Communications to and from the Commission)
[#2127]
(2) Commission- The Texas Workers' Compensation Commission,
(3) Complete medical bill - A medical bill that:
{A) is submitted timely, in accordance with § 134 801 of this title (relating to Submitting Medical Bills for Payment);

(B) is on the Commission-prescribed form and that includes the information required by the instructions for the form;

(C) includes correct billing codes from Commission fee guidelines in effect on the date(s) of service (unless the bill is a
request for reimbursement by a person other than a health care provider);

(D) contains supporting documentation when such documentation is specitically required by Commission rules or
guidelines, unless the required documentation was previcusly provided to the insurance carrier or its agents; and

{E) includes the following legible supporting documentation, unless previously provided to the insurance carrier or its
agents:
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(i} for the three highest level office visits, single and interdisciplinary programs such as work conditioning programs,
work hardening programs, and physical medicine treatment(s) and/or services(s): a copy of progress notes and/or SOAP
(subjective/objective assessment plan/procedure) notes, which shall substantiate the care given and the need for further
treatment(s) and/or services(s), and indicate progress, improvement, the date of the next treatment(s) and/or service(s),
complications, and expected release dates,

(11) for surgical services rendered on the same date for which the total of the fees established in the current Commission
fee guideline of greater than $300 or DOP (documentation of procedure): a copy of the operative report,

(iii) for a medical biil that includes charges for the professional component of diagnostic, radiological, ot pathological
tests: a report on the test results, and

(iv) for hospital services: an itemized statement of charges

(4) Date of service - The actual date on which a health care provider provided treatment(s) and/or service(s) to an
injured employee

(5) Division ~ The Medical Review Division of the Texas Workers' Compensation Comrmission.

(6) Explanation of benefits - Fhe information an insurance cartier sends to the required parties when it makes payment
or denies payment on a medical bill, and that includes, when it has reduced or denied payment on the bill, an
explanation of all the reason(s) for the reduction and/or denial.

{7) Emergency - Either a medical or mental heaith emergency as described below:
{(A) a medical emergency consists of the sudden onset of a medical condition manifesting itself by acute symptoms of
sufficient severity, mcluding severe pain, that the absence of immediate medical attention could reasonably be expected

to result in placing the patient's health and/or bodily functions in serious jeopardy, and/or serious dysfunction of any
body organ or part

(B) a mental health emergency is a condition that could reasonably be expected to present danger to self or others

(8) Fair and reasonable reimbursement - Reimbursement that meets the standards set out in § 413 011 of the Texas
Labor Code, and the lesser of a health care providet's usual and customary charge, or

{A) the maximum allowable reimbursement, when one has been established in an applicable Commission fee guideline,

(B) the determination of a payment amount for medical treatment(s} and/or service(s) for which the Commission has
established no maximum allowable reimbursement amount, or

(C) a negotiated contract amount

(9} Health care provider or provider -

{A) an individunal who is licensed to provide or render and who provides or renders health care; or

(B} a nonlicensed individual who provides or renders health care under the direction or supervision of a doctor; or
(C) a hospital, emergency clinic, outpatient clinic, or other facility that provides health care.

(10) Insurance carrier or carrier -

{(A) a person authorized and admitted by the Texas Department of Insurance to do insurance business in this state under
a certificate of authority that includes authorization to write workers' compensation insurance;

B) a certified self-insurer for workers' compensation insurance; ox
P
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(C) or a governmental entity that self-insures, either individually or collectively

(11) Insurance carrier agent - A person or entity that the insurance carrier contracts with or utilizes for the purpose of
providing claims service or fulfilling the insurance carrier's obligations under the Texas Labor Code or Commission
rules

{12) Payment exception codes - The Commission-mandated codes insurance carriers use to identify the general rationate
for reducing or denying payment for a properly completed medical bill.

(13) Reconsideration - The second review an insurance carrier shall perform of a health care provider's medical bill or
preauthorization request, in response to the health care provider's request for the second review

(14) Required medical report - A medical report, and/or narrative repozt that a health care provider subrmits in
accordance with this title

{15) Retrospective review - The process of an insurance carrier reviewing health care that has been provided to an
infured employee in order to determine if the health care rendered was reasonable and medically necessary and billed in
accordance with the appropriate Commission fee guideline, as described in § 133.301 of this title (relating to
Retrospective Review of Medical Bills). The insurance cartier may peiform this process manually or throngh

automation.
{16) Unbundling - Submitting bills in a fragmented way, using separate billing codes for multiple treatments or services
when there is a single billing code that includes all of the treatments or services that were billed separately, ot

fragmenting one ireatment or service into its component parts and coding each component part as if it were a separate
treatment or service

[*2128]
{17) Upcoding - Using a diagnosis or billing code that does not best represent the injured employee's actnal condition ot
the treatment or service actually performed.
{b) This rule shall apply to all dates of service on or after July 15, 2000,
HISTORY:

This agency hereby certifies that the adoption has been reviewed by legal counsel and found to be a valid exercise of the
agency's legal authority.

Filed with the Office of the Secretary of State on Febrnary 22, 2000
TRD-200001312

Susan Cory

General Counsel

Texas Workers' Compensation Commission

Effective date: July 15, 2000

Proposal publication date: November 19, 1999

For further information, please call: (512) 804-4287

NOTES:

The new rule is adopted under the following statutes: Texas Labor Code, § 402 061, which gives the Commission the
authority fo adopt rules as necessary to implement and enforce the Act; Texas Labor Code, § 401.023, which directs the
Comunisgion to set an interest or discount rate; Texas Labor Code, § 401 024 as amended by the 76th Texas Legislature,
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which provides the Commission the authority to require use of facsimile or other electronic means to transmit
information in the system; Texas Labor Code, § 402.042, which authorizes the executive director to enter orders as
authorized by the statute as well as to prescribe the form manner and procedure for transmission of information to the
Commission; Texas Labor Code, § 406 010, which authorizes the Commission to adopt rules regarding claims service;
Texas Labor Code, § 408.025, which requires the Commission to specify by rule the reports a health care provider is
required to file; Texas Labor Code, § 408 027, which provides for insurance carrier payment of health care providers;
Texas Labor Code § 409 009, which allows a person to become a sub-claimant to a workers' compensatton claim; Texas
Labor Code, § 413 007, which directs the Medical Review Division to maintain a statewide database of medical billing
information; Texas Labor Code, § 413 015, which directs insurance carrier payments to and audits of health care
providers; Texas Labor Code, § 413 019, which directs that interest be paid on late payments, refunds, or overpayments;
Texas Labor Code, § 413.031, which directs medical dispute resolution; Texas Labor Code § 413 042, which prohibits
private claims

ADOPTED RULES: An agency may take final action on a section 30 days after a proposat has been published in the
Texas Register The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute o1 regulation requires implementation of the action on

shorter notice

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and statement
of legal authotity will be published If an agency adopts the section with changes to the proposed text, the proposal will
be republished with the changes



